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What is a tax (financial) advice service?

Introduction

1. Entities that provide tax (financial) advice services to retail clients for a fee or other reward
must be either a qualified tax relevant provider (QTRP)’ registered with the Australian
Securities and Investments Commission (ASIC) or a tax agent registered with the Tax
Practitioners Board (TPB).?

2. The entities that are not eligible to be registered as a QTRP with 4 gister as a tax

agent with the TPB? to provide tax (financial) advice services led8

Tax (financial) advice service

Legislative background

5. ‘Tax (financial) advice servi@e’ is defingl in Section 90-15 of the Tax Agent Services Act
2009 (TASA) as follows:

ider” is defined by ASIC as a relevant provider who is a registered tax agent, and/or has met the
irements set out in the Corporations (Relevant Providers—Education and Training Standards)
information see Relevant providers who provide tax (financial) advice services | ASIC.

1 A ‘qualified tax relevan
educational and training r
Determination 2021. For fu

2 From 1 January 2022, the role of the Financial Services and Credit Panel within ASIC was expanded to implement
Recommendation 2.10 of the Royal Commission into Misconduct in the Banking, Superannuation and Financial Services. ASIC
requires all financial advisers who provide personal financial advice to retail clients to be registered. Those entities that do not qualify
to be registered with ASIC must be registered with the TPB to provide tax (financial) advice services legally. For further information
see Financial Sector Reform (Hayne Royal Commission Response——Better Advice) Act 2021).

3 The Better Advice Act 2021 provides a transitional arrangement which allows those that were registered as tax (financial) advisers
with the TPB as at 31 December 2021, or lodged an application to register as a tax (financial) adviser with the TPB by 31 December
2021 and were registered after this date, to legally provide tax (financial) advice services until 31 December 2022 without a tax
agent registration. From 1 January 2023 these entities must be registered as a tax agent with the TPB to provide tax (financial)
advice services legally.

4 For further guidance on regulation of individuals and entities providing a tax (financial) advice service, please refer to TPB FAQs for
financial advisers FAQs — single disciplinary body for financial advisers | Tax Practitioners Board and ASIC’s information sheet 268
Relevant providers who provide tax (financial) advice services | ASIC.
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1) A tax (financial) advice service is a ‘tax agent service® (other than within the meaning of
subparagraph (1)(a)(iii) of the definition of that expression) provided by a ‘financial
services licensee or a ‘representative of a financial services licensee in the course of
giving advice of a kind usually given by a financial services licensee or a representative of
a financial services licensee to the extent that:

(a) the service relates to:

i. ascertaining liabilities, obligations or entitlements of an entity that arise, or
could arise, under a ‘taxation law, or

ii. advising an entity about liabilities, obligations or entitlements of the entity or
another entity that arise, or could arise, under a taxaj

law
ii. to claim entitlements that arise, or co

advice service.
(3) However, a service is not a tax (finangial) ice service'if:

a) it consists of preparing a return or a emel@pn the nature of a return, or

b) it is specified in the regulatio

6. The five key elements of a ( (finanoi*a

No | Element

he purposes of this paragraph.

e service can be summarised as follows:

1 Itis atax a se ding representations to the Commissioner of Taxation).
2 by a financial services licensee or a representative of one.
providied in the course of giving advice of a kind usually given by a
3 vices licensee or a representative of one.
lates to ascertaining, or advising an entity®, about liabilities, obligations
4

or entitlements that arise, or could arise, under a taxation law.

5 The entity can reasonably be expected to rely on the service for tax purposes.

5 The use of an asterisk *' indicates that the term is a defined term in the TASA. For further information, see the ‘key terms’ section of
this TPB(l).

8 'Entity" is defined in section 960-100 of the Income Tax Assessment Act 1997.
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Element 1 — tax agent service (excluding representations to the
Commissioner)

7. To be a tax (financial) advice service, the service must be a tax agent service’, but it
excludes representing a client to the Commissioner of Taxation (Commissioner).

8. For example, tax advice provided in circumstances where an entity (or client) can
reasonably expect to rely on it to satisfy liabilities or claim entitlements under the taxation
laws® is a tax agent service that will generally also be a tax (financial) advice service.

9. Incontrast, ‘general advice’ as defined in section 7668B of the Corporations Act 2001 will not
be a tax agent service (and therefore also not a tax (financial) advicg ice) as it does not
take into consideration a client’s specific circumstances and herng Rasonable to
expect an entity to rely on it.

10. Under the Corporations Act 2001, an entity (
business in Australia needs to hold an ‘Aus
unless an exemption applies. For exam ily does not need to hold a licence to
provide financial services as a representa cial services licensee.

11. A representative (of a financial se
Corporations Act 2007 and i

defined in paragraph 910A(a) of the
thorised representative. An authorised

13. Entitiesinth ncial services industry usually provide their clients with a range of advice
and strategies Y@ managing their financial affairs including in relation to wealth
management, retirement planning, estate planning and risk management.

14. Specifically, an AFS licence authorises licensees to, among other things, provide financial
product advice to clients.

" ‘Tax agent service' is defined in section 90-5 of the TASA. See also the ‘key terms’ section of this TPB(l).

8 For more information regarding the meaning of ‘taxation laws’, see paragraph 19 of this TPB(I).
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15. Financial product advice is defined in section 766B of the Corporations Act 2001 to mean a
recommendation or a statement of opinion, or a report of either of those things that:

16.

17.

is intended to influence a_person or_persons in making a_decision in relation to a
particular financial product or class of financial products, or an_interest in a particular
financial product or_class of financial products; or

could reasonably be regarded as being intended to_have such an influence.

Subsection 766B(2) of the Corporations Act 2001 provides that there are two forms of
financial product advice, personal advice and general advice. These two forms of advice are

also defined in section 766B of the Corporations Act 2007 and cang

Personal advice

General advice

For the purposes of being a t
advice is financial product
Corporations Act 2007. T

This means that thg

helping to fully inf8
could be gjyen:

ribed as follows:

Financial product advice given or directed to a person
in circumstances where:

onic means)

0 the person giving the advice has consid mor the client’s

objectives, financial situation and needs;

0 areasonable person might expec
considered one or more of thes tters.

iving the advice to have

All other financial product a

a financial services licensee or a representative.
ill usually take the form of tax advice that can

@ i be relied on for tax purposes that is given for the purpose of

in the course of advising a client about non-financial products such as real property or
collectables.
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Element 4 —relates to ascertaining or advising about obligations under a
taxation law

18. To be a tax (financial) advice service, the service must relate to:

e ascertaining liabilities, obligations or entitlements of an entity that arise, or could arise,
under a taxation law; or

e advising an entity about liabilities, obligations or entitlements of the entity or another
entity that arise, or could arise, under a taxation law.

19. Taxation laws include any Act of which the Commissioner has general administration of, or
any regulations made under such an Act. Key Acts include, but ar, d to, the:

e Income Tax Assessment Act 1936;

e Income Tax Assessment Act 1997;

e Superannuation Industry (Supervision) Act 1993

e Fringe Benefits Tax Assessment Act 1986;

e Superannuation Guarantee (Administrati ct 193&: and

e Tax Administration Act 1953.

20. Taxation laws also include the TASA an Nade under the TASA, for which the
TPB has general administration.
Element 5 —reliance for

21. A service will be a tax (finarj@ial) advic rvice only if it is provided in circumstances where
the entity (or client) canre ably b pected to rely on the service for either or both of

: [ W aces in which a client can reasonably be expected to rely on a

service beinJ@PVided, it is necessary to consider the facts and circumstances surrounding
the provision Of@ihe service. Some of the key facts and circumstances to consider, as taken
from relevant led¥slative guidance and case law, include:

e whether the provider of the service has to interpret or apply a taxation law and
therefore requires a certain level of knowledge about a taxation law

¢ whether the provider of the service applies knowledge of the taxation laws to a client’s
individual circumstances

9 Section 6 of the Superannuation Industry (Supervision) Act 1993 provides the general administration table which determines who
has administrative responsibility of a provision.
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e whether the client, or another entity, checks or reviews the work before purporting to
rely on it

¢ whether the provider of the service intended the client to rely on the advice or
information provided

¢ whether the client has a relative lack of knowledge or prior experience in relation to the
service, perhaps indicating that the client regards the skill and experience of the entity
providing the service as superior to their own

e the availability of other expert/s and the ability of a client to form their own judgment or
rely on their own knowledge

e the circumstances surrounding the provision of the service
relationship/dealings between the parties (for example,

e whether the provider of the service su
advice in relation to the matter

ider gave no indication that they
relation to the matter

o whether the provider i as provided an effective disclaimer against

responsibility for the s

such a discl;

Summary

23. Whether a parti@@lar service falls within the definition of tax (financial) advice service for the
purposes of the TASA will depend on the application of the five elements identified in this
TPB(l). If these five elements are satisfied, then it is a tax (financial) advice service.

24. Alist of indicative tax (financial) advice services can be found in Appendix A — Examples of
tax (financial) advice services.

10 Use of the word ‘disclaimer’ in this paragraph means a general disclaimer.
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Key terms

Financial services licensee Financial services licensee has the same meaning as
in Chapter 7 of the Corporations Act 2001.

Representative Representative has the meaning given by paragraph
(a) of the definition of that expression in section 910A
of the Corporations Act 2001.

Tax agent service Tax agent service is defined in s of the
TASA as any service:

(a) that relates to:

(i) ascertaining liabilj entitlements
of an entity that rise, under a
taxation law;

(iiy advising an ent lities, obligations or

ntity or another entity that
under a taxation law; or

asonably be expected to rely on the service
r or both of the following purposes:

(iYQlp satisfy liabilities or obligations that arise, or
uld arise, under a taxation law;

to claim entitlements that arise, or could arise,
under a taxation law.

Note: subsection 90-5(2) of the TASA provides that a
service specified in the Tax Agent Services
Regulations 2022 for the purposes of this subsection is
not a tax agent service.

Taxation law Taxation law is defined in section 995-1 of the Income
Tax Assessment Act 1997 to mean an Act (including a
part of an Act) of which the Commissioner has the
general administration, or regulations under such an
Act.

Taxation law also includes the TASA and regulations
made under the TASA, for which the TPB has general
administration.
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APPENDIX A

Examples of tax (financial) advice services

The following table contains a non-exhaustive list of the types of services commonly provided

and whether they constitute a tax (financial) advice service.

. Tax (financial) | Tax agent
Service advice service | service
Any service specified by the TPB by legislative instrument to Yes
be a tax (financial) advice service.

Personal advice (as defined in the Corporations Act 2 Yes
including scaled advice and intra-fund advice, whic
involves the application or interpretation of the ta
to a client’s personal circumstances and it is reas
the client to expect to rely on the advice for tax pur
Yes Yes
rcumstances, and it is
reasonable for the client on the advice for
tax purposes.
Factual tax information No No
Client tax-reled factual information. Such information No No
includes, but is not limited to:
e payments summaries
e other documents such as annual summary of interest
paid and account statements.
General advice (as defined in the Corporations Act 2001). No No
www.tpb.gov.au OFFICIAL Page 9 of 10
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_ Tax (financial) | Tax agent
Service advice service | service

7 Any service that does not take into account an entity’s No No
relevant circumstances so that it is not reasonable for the
entity to expect to rely on it for tax purposes. This includes
simple online calculators as defined in the Australian
Securities and Investments Commission’s Class Order (CO
05/1122).

8 Factual information provided by call centres and front line No
staff and specialists that would not be expected to be relied
upon for tax related purposes.

9 Preparing a return or a statement in the nature of a re No Yes

(to provide this service would require registration a

agent).

10 | Preparing an objection under Part IVC of the Taxat Yes
Administration Act 1953 against an assess
determination, notice or decision under gtax

11 | A service specified not to be a tax ag ervicgi No No
Regulation 26 of the Tax Agent Service ulati@Ps
2022.™M

12 | Dealing with the Commissgi jon on behalf of a No Yes
client. This may include ing for a private

binding ruling on behalf\@f a client.

1 For further guidance please refer to Regulation 26 of the Tax Agent Services Regulations 2022.
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