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Supervision, competency and quality
management under the Tax Agent Services Act
2009

Introduction

1. This Information sheet (TPB(l)) has been prepared by the Tax Practitioners Board (TPB)'
to assist registered tax and BAS agents (collectively referred to as ‘registered tax
practitioners’) to understand their obligations relating to supervigi petency and

o Sufficient number requirement: All partnership

must be satisfied, among other things,
sufficient number of registered indivi stop ax agent or BAS services? to a
competent standard, and to carr: isory arrangements.

Professional Conduct (Code) and
sections 35 to 40 of the Dete tion: All registered tax practitioners must ensure
that tax agent or BA ed on their behalf are provided competently,
and must establish syStem of quality management in relation to the
provision of tax age

3. ltisimportant t 17 obligations in the Code® and further requirements
iti must comply with under the TASA. These include

in relation to maintaining registration under the TASA, including
actitioner is a ‘fit and proper’ person.*

ongoing requir
that a rggistered ta

" The TPB administers a system for the registration of tax agents and BAS agents (known collectively as ‘tax practitioners’) under the
Tax Agent Services Act 2009 (TASA).

2 Tax agent services include tax (financial) advice services.

3 The provisions of the Code are contained in section 30-10 of the TASA. The TPB has also published an explanatory paper that sets
out its views on the application of the Code. Refer to TPB Explanatory paper TPB(EP) 01/2010 Code of Professional Conduct.

4 For further information, see TPB Explanatory paper TPB (EP) 02/2010 Fit and proper person .
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4. Inthis TPB(l), you will find the following information:

e Background to the Determination (paragraphs 5 to 9)

o Legislative framework relating to supervision, competency and quality management
(paragraphs 10 to 18)

e Sufficient number requirements (paragraphs 19 to 31)

o Meaning of ‘competent standard’ and ‘supervisory arrangements’ (paragraphs 32 to
40)

¢ Adequate and appropriate supervisory arrangements (paragraphs 41 to 50)

o Remote supervisory arrangements (paragraphs 51 to 59)

¢ Holding multiple supervisory roles (paragraphs 60 to 62

o Code obligations relating to competence (paragrap

e Details of the obligations under sections 35 and
69 to 87)

tion (paragraphs

o Appendix — Case Examples (pages 29 to 31).

5. Section 30-10 of the TASA contains the e, cO@rprising 17 obligations that regulate
the personal and professional red tax practitioners.

6. One of these obligations i i subsection 30-10(17) of the TASA, which
requires registered tax iti ply with any obligations that the Minister
determines, by legislatiV@instrumen@under section 30-12 of the TASA.

25 —for any other registered tax practitioners.®

8. The deferre plication date provides registered tax practitioners time to understand
their obligations, assess their own practice and implement changes, if required, to
comply with their obligations under the Determination from the relevant application date
under paragraph 7.

5 This includes new registered tax practitioners with 100 or less employees that register between 1 August 2024 and 30 June 2025
inclusive.

6 See the Tax Agent Services (Code of Professional Conduct) Amendment (Measures No. 1) Determination 2024.
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9. For further information on the Determination, refer to the TPB’s website guidance titled
The Code Determination — Background and context. This document provides additional
background information including in relation to:

o the process to finalise the Determination
e commencement and application date

o the TPB’s approach to support implementation.

Legislative framework

Sufficient number requirement

10. Partnerships and companies seeking registration or ren
practitioner will need to meet all the eligibility criteria
TASA.

11. Under paragraphs 20-5(2)(c) and 20-5(3)(d) of th
is that the partnership or company has:

i. inthe case of registration as a tax nt — ' t number of individuals, being
registered tax agents, to providegax a services to a competent standard, and to
carry out supervisory arrangeme

ii. inthe case of registration a sufficient number of individuals, being

12. The purpose of section i re that a partnership or company tax practitioner

13. Further, the 58 equirement is an ongoing registration requirement.
Section 30-3 8 TASA provides that a partnership or company tax practitioner must

14. Whether a R&rtnership or company tax practitioner has a sufficient number of registered
individuals torovide tax agent or BAS services to a competent standard and to carry
out supervisory arrangements is a question of fact. This means that each application for
registration or renewal will need to be considered on a case-by-case basis having regard
to the entity’s facts and circumstances.

" Paragraph 2.56 of the Explanatory Memorandum to the Tax Agent Services Bill 2008.
8 Paragraphs 30-35(2)(a) and 30-35(3)(a) of the TASA.
9 Paragraphs 30-35(2)(d) and 30-35(3)(d) of the TASA.
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Supervisory arrangements
15. Supervisory arrangements are also directly relevant in the context of:

o Code item 7 of the Code which requires all registered tax practitioners to ensure
that the services provided on their behalf are provided competently™

e the Determination,” which requires all registered tax practitioners to:

o ensure that each entity providing tax agent services on their behalf maintains
knowledge and skills relevant to the tax agent services the entity is providing'?

o ensure that each entity providing tax agent services on their behalf is
appropriately supervised, having regard to knowledge ag s of the entity, the
tax agent services being provided by the entity, and tj gl tax
practitioner’s system of quality management'

management.'®

e relevant experience requirements fo indivi

order to be registered:

taining relevant experience in

o Schedule 2 of the Tax
relevant experience for
supervision and

Redulations 2022 (TASR) provides that
registration can include work under the
istered tax practitioner

o the civil penalty pra¥si i ion 50-30 of the TASA, which relate to the signing
of declarations or st@iements pf@pared by someone who is not working under the

: z tandards Board (APESB) standard APES 110 Code of Ethics for Professional
Accountants (incluilig Ind g tandards) (APES 110) also applies to registered tax practitioners who are members of
Chartered Accounta i New Zealand (CA ANZ), CPA Australia or the Institute of Public Accountants (IPA). R113.2
requires members to t3 easonable care to ensure that those working in a professional capacity under the member’s authority
have appropriate training@@nd supervision. In addition, paragraph 3.13 of APES 220 Taxation Services (APES 220) requires
members to be compete en providing a tax service. See www.apesb.org.au.

" Subsection 30-10(17) of the TASA (Code Item 17) requires all registered tax practitioners to comply with the obligations contained
within the Tax Agent Services (Code of Professional Conduct) Determination 2024 (the Determination), as determined by the
Minister under section 30-12 of the TASA.

"2 Subsection 35(1) of the Determination.
'3 Subsection 35(2) of the Determination.
4 Subsection 40(1) of the Determination.

'® Subsection 40(2) of the Determination.
'® The penalty imposed for contravening these provisions is:

« up to 250 penalty units for an individual tax agent or BAS agent,
 up to 1,250 penalty units for a partnership or company tax agent or BAS agent.
Currently one penalty unit includes $330 (current as at 7 November 2024 and subject to indexation).
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Civil penalties

16. A tax practitioner will contravene section 50-30 of the TASA if, in the course of providing
a tax agent service, they sign a declaration (or other statement) in relation to a taxpayer
that is required (or permitted) by a taxation law, and the relevant document was
prepared by an entity other than:

o the tax practitioner (if they are an individual tax practitioner)
e another individual tax practitioner, or

e an unregistered individual who is working under the supervision and control of the
tax practitioner, or the supervision and control of another individual tax practitioner.

Relevant experience requirements

17. Schedule 2 to the TASR provides that an individual s i s a tax
practitioner must meet relevant experience requir
requirements include work performed by an indivi pervision and control
of a registered tax practitioner.

18. For the purposes of seeking tax agent regis tax (financial) advice services
condition, relevant tax (financial) advice ience alS®includes:

e work performed by an individual u the
tax (financial) adviser’ withj

to 1 January 2022, or

ervision and control of a ‘registered
f the TASA, as in force immediately prior

o work performed by
relevant provider. 8

the supervision and control of a qualified tax

Who can fogg icient number?
19. The nu w 8 ed individual tax agent(s) or BAS agent(s) that a partnership or
company agent or BAS agent is required to have, for the purposes of satisfying the

sufficient nUlber requirement, is unique and can be wide-ranging having regard to the
entity’s particllar circumstances. The individuals may include partners, directors,
employees, contractors and staff provided under a service trust arrangement.™

7 Refer to Schedule 2 of the TASR at items 103 (for BAS agent registration) and 212 (for tax agent registration, including tax agent
registration with a tax (financial) advice services condition).

'8 Refer to the definition of relevant tax (financial) advice experience in Schedule 2 to the TASR at item 212 paragraphs (c), (d) and

().
1% See paragraph 2.56 of the Explanatory Memorandum to the Tax Agent Services Bill 2008.
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20. Similarly, the number of registered individual tax agent(s) that a partnership or company
tax agent with a tax (financial) advice services condition is required to have, for the
purposes of satisfying the sufficient number requirement, is unique and can be wide-
ranging having regard to the entity’s particular circumstances. The individuals, in addition
to those outlined at paragraph 19 above, may also include the financial services
licensee’s representatives?, including authorised representatives of the licensee,
responsible managers, compliance officers and regional/line managers.

21. The phrases ‘supervisory arrangements’ and ‘supervision and control’ are not defined in
the TASA. As a result, these phrases must take on their ordinary meaning, as discussed
at paragraphs 39 and 40 below.

Determining the sufficient number

22. There is no set formula for determining the sufficient nu S dividual tax
practitioners a partnership or company is required to isfySQi§"requirement.
However, the minimum number of registered indivi ufficient number
must be at least one.

23. In determining the adequacy of the nominated suffic
account a number of factors, including:

e having available adequate reggurc
human resources) to provide t
supervisory arrangemenis

including financial, technological and
X a or BAS services and to carry out

e maintaining the competen provide those tax agent or BAS services

e ensuring that theglifegistered indiMi@ual tax practitioner responsible for the
supervision and r purpose, that is, the registered individual is
adequatelydgaine etent, to provide the supervision and control

supervised
e number of qualified and experienced staff

e the number of qualified tax relevant providers®' responsible for overseeing the
supervisory arrangements

20 ‘Representatives’ has the meaning given by paragraph (a) of the definition of that expression in section 910A of the Corporations
Act 2001.

21 Subsection 90-1(1) of the TASA states that qualified tax relevant provide has the same meaning as in Part 7.6 of the Corporations
Act. See section 910A of the Corporations Act 2001.
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e the frequency of appropriate training and development activities for all relevant
staff

o the level, type and complexity of technology or software used, including network
security protocols in place and digital monitoring and review processes

e risk management processes and procedures, including the use of delegated
supervision processes

e the supervisory arrangements (for example, quality assurance and control
practices and escalation procedures) in place

e any conditions imposed by the TPB on the entity’s registration based on the
qualifications and experience of its staff.??

24. In assessing the capacity of the individual tax practitioner a
supervising tax practitioner and their ability to continue
their own client base, it is important to take into consi

paragraph 23 above.

25. In addition, the TPB requires that the prior informe [ nt of the registered
individual tax practitioner forming the sufficient num obtained. A partnership
or company registered tax practitioner mu the individual registered tax

cluding the nature of the

supervisory arrangements in place a vision and control to be undertaken,
and provided their prior informed conse a written signed statement to the
partnership or company regist er. This ensures that the individual is
aware of their appointment ising tax practitioner and understands the

responsibilities that atta

26. Where existing docume

the supervision ang
nd understands the obligations set out in that existing
e the need for the prior informed written consent to be

22 Some of these factors are taken from paragraph 2.56 of the Explanatory Memorandum to the Tax Agent Services Bill 2008.
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Example 1

AAA Pty Ltd is a registered tax agent company. The company employs Tom, a
registered tax agent, and 3 additional employees who are new to the industry and are
not currently registered with the TPB. AAA Pty Ltd provides tax agent services to
around 50 clients, including government agencies.

As part of its registration application, AAA Pty Ltd nominated Tom as the supervising
agent for the company. AAA Pty Ltd did not seek Tom’s prior written informed consent
before nominating Tom as its supervising agent. Also, there is no existing
documentation in place that would remove the need for Tom’s jgi itten informed
consent.

As AAA Pty Ltd has not received Tom'’s prior informed
meeting its ongoing registration requirement to have
individual tax agents to provide tax agent services indard and to
carry out supervisory arrangements on behalf o

eir business requires to ensure
etently and to ensure there are
nership or company will be required
hat it satisfies the sufficient number

that tax agent or BAS services are p
adequate supervisory arrangements in
to demonstrate, on the balanc
requirement where request

in ) dvice services condition

28. The TPB rece@ &b ISiness models and structures in the financial services
industry are di to those commonly found with tax and BAS agents. This is in part
due to guirements under the Corporations Act 2001. Existing business

e license®® operating with authorised representatives only (which may include
corporate authorised representatives and/or individual authorised representatives),
employee representatives only or a combination of both

¢ licensees with a small number of representatives operating a salaried advice
business

e corporate authorised representatives authorised by one of the above licensee
structures

e authorised representatives, often as sole traders, operating a financial planning
business under the licence of a larger licensee.
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29. Where an AFS licensee registers as a tax agent, it must have at least one registered tax
agent as its sufficient number. In determining the number of registered tax agents
required to satisfy the sufficient number requirement, the TPB may take into account the
number of qualified tax relevant providers within the company who provide tax (financial)
advice services.

30. Where an AFS licensee does not register as a tax agent, it must ensure that every entity
that provides tax (financial) advice services on its behalf is either registered as a tax
agent with the TPB or is a qualified tax relevant provider with the Australian Securities
and Investments Commission in order to continue providing tax (financial) advice
services on behalf of the AFS licensee for a fee or reward.

Example 2

XYZ Pty Ltd is a financial services licensee th (@10 begegistered as a tax
agent on 1 June 2023.

cial) advice services) to a
competent standard and to ca rvisory arrangements. To meet this

the number of quaé roviders within the company who provide
tax (financial) ad i

ho provide tax (financial) advice services on its
agents or qualified tax relevant providers.

Meaning of ‘competent standard’ and ‘supervisory
arrangements’

32. The phrases ‘competent standard’ and ‘supervisory arrangements’ are not defined in the
TASA. As a result, they take on their ordinary meaning and are broadly considered to be
arrangements aimed at directing, overseeing and checking the tax agent or BAS
services performed on behalf of a registered tax practitioner to ensure those services are
provided competently.
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'‘Competent standard’
33. The Macquarie Dictionary?® provides the following definition:
Competent
Properly qualified; capable
Fitting, suitable or sufficient for the purpose; adequate.

34. The Code contained in section 30-10 of the TASA provides some guidance in relation to
the meaning of competence. In particular, subsections 30-10(7) to (10) of the TASA, all
of which fall under the key principle of ‘competence’, require that tax practitioners must:

e ensure the tax agent or BAS services they provide, or d on their

behalf, are provided competently?*

e maintain knowledge and skills relevant to the ta ices they
provide

e take reasonable care to ascertain clients’

e take reasonable care to ensure the taxation lied correctly.?®

35. Further, sections 30 and 35 of the Deterggina

must:
o ent services they have provided, or
of their clients, including former clients®
o agent services on their behalf maintains
to the tax agent services the entity is providing?’
o x agent services on their behalf is appropriately

23 The Macquarie Dictiona ultimedia], version 5.0.0.

24 Registered tax practitioners who are also members of Chartered Accountants Australia and New Zealand, CPA Australia or the
Institute of Public Accountants are expected to, among other things, apply professional competence and due care when performing
a tax planning or related activity. See guidance in sections 280 and 380 of APES 110 Code of Ethics for Professional Accountants
(including Independence Standards).

% For registered tax practitioners who are members of CA ANZ, CPA Australia or the IPA, consideration should also be given to
APES 110, which considers factors in determining the level of supervision required. In addition, paragraph 3.13 of APES 220
requires members to be competent when providing a tax service. Paragraph 4.29 of APES 320 Quality Management for Firms that
provide Non-Assurance Services (APES 320) also provides examples of factors to consider in determining the level of supervision
required for assigning engagement teams. See www.apesb.org.au.

2 Subsection 30(1) of the Determination.
27 Subsection 35(1) of the Determination.

28 Subsection 35(2) of the Determination.
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36. In addition, section 40 of the Determination, although not under the key principle of
competence, relevantly requires registered tax practitioners to establish and maintain a
system of quality management in relation to the provision of tax agent services, designed
to provide the registered tax practitioner with reasonable confidence that they are
complying with the Code.?® Tax practitioners are also required to document and actively
enforce the policies and procedures of their system of quality management.*®

37. Competence, with respect to tax practitioners and those who provide tax agent services
on their behalf, can therefore be defined as a state of being capable, fitting, suitable or
sufficient to provide a tax agent or BAS service to the appropriate professional and
ethical standards.

38. Further, section 20-5 of the TASA requires that a partnership og
have a sufficient number of registered individuals to provide
a competent standard and to carry out supervisory arran

39. The Macquarie Dictionary®? provides the fo jons:

Supervise
1.To oversee (a process, work, wo , et ring execution or performance;
superintend; have the oversight an ion Of.

Supervision

may be bre@@ly considered to be arrangements aimed at directing, overseeing and
checking th&@ervices performed on behalf of the registered tax practitioner (individual,
partnership of company) to ensure that those services are provided competently.?

2% Subsection 40(1) of the Determination.

30 Subsection 40(2) of the Determination.

31 Paragraph 2.56 of the Explanatory Memorandum to the Tax Agent Services Bill 2008.
%2 The Macquarie Dictionary, [Multimedia], version 5.0.0.

33 APES 320 also applies to registered tax practitioners who are members of CA ANZ, CPA Australia or the IPA. Paragraph 4.41 of
APES 320 considers the elements of engagement supervision, including the tracking of progress, and considering of the
competence and capabilities of individual members of the engagement. See www.apesb.org.au.

www.tpb.gov.au Page 13 of 31


http://www.tpb.gov.au/
https://www.apesb.org.au/

Adequate and appropriate supervisory arrangements

41.

42.

43.

44.

There is no precise definition of what constitutes adequate and appropriate supervisory
arrangements. What is adequate and appropriate should be determined on the basis of
the specific facts of a particular case.

Determining whether there are adequate and appropriate arrangements in place to
ensure supervision and control is being exercised will require an assessment of the
measures taken by a registered tax practitioner to supervise and control relevant
activities in the context of their circumstances. Guidance can be taken from case law
considering these concepts and balancing these considerations.

Administrative Appeals Tribunal (AAT)** cases decided under tjg

agent’s supervision and control, to prepare state [ ation to a taxpayer
e agent and to conduct

declarations or statements in re er under a taxation law in the

circumstances set out in f the TASA, these principles are equally
applicable to the TPB u : TPB recognises that although working
patterns have changed an increasing prevalence for workplaces to

3 The Administrative Review Tribunal has replaced the Administrative Appeals Tribunal on 14 October 2024.
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46. The following considerations may be relevant in determining whether adequate and
appropriate supervision and control has been, or is being, exercised®:

o the level and depth of oversight undertaken over the provision of tax agent or BAS
services,* which will vary according to the skills and experience of the staff and
the complexity of the services being provided, noting that a substantial degree of
oversight may be necessary®’, for example, when supervising a terminated tax
practitioner

e merely checking a document prepared by an unskilled employee to determine
whether the contents of the document seem reasonable does not demonstrate a
sufficient degree of supervision and control. There must be substantial
supervision®

permitted by a taxation law®®

e supervision and control, at the very least, r
material prepared by staff and supervision o

e it is not necessary for an employer-
person performing or doing a parti@uilar t
and control*!

re to be adequate supervision

¢ the degree of control over the wa hicl@ person carries out their work will be

% For registered tax pr8 l’ are members of CA ANZ, CPA Australia or the IPA, consideration should also be given to
paragraphs 4.11 and 4. APES 320, which consider factors relating to competence, capabilities and resources, in addition to
factors in determining the Y@iel of supervision required. See www.apesb.org.au.

% Re S & T Income Tax Aid §@ecialists Pty Ltd and Christopher Forward and Tax Agents’ Board of New South Wales 87 ATC 2001
at 2006; Scott v Tax Agents’ Board of Queensland 2001 ATC 2218 at 2254.

37 Substantial supervision means ample or a considerable amount of involvement. It requires more than simply being involved from
time to time.

% Re S & T Income Tax Aid Specialists Pty Ltd and Tax Agents’ Board of New South Wales 87 ATC 2001 at 2006; Re Cafferty and
Tax Agents’ Board of NSW [2004] AATA 560.

% As above
40 As above; Re Scott and Tax Agents’ Board of Queensland 2001 ATC 2218 at 2254
41 Explanatory Statement to the Tax Agent Services Regulations 2009, at 13.

42 City Motors Pty Ltd v Commissioner of State Taxation (WA) 93 ATC 4742; Roy Morgan Research Centre Pty Ltd v The
Commissioner of State Revenue 97 ATC 5070 (these cases were decided in the context of determining whether there was an
employer/employee relationship between entities). The comments in relation to what constitutes ‘control’ are still, however,
instructive in interpreting the requirements for supervision and control under the TASA and the meaning of supervisory
arrangements.
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47. The following considerations may also be relevant to ensure that adequate and
appropriate supervision and control is undertaken by a registered tax practitioner:

o taking reasonable steps to ensure the accuracy of a document for which a
declaration or statement is signed by a registered tax practitioner in relation to a
taxpayer that is required or permitted by a taxation law, where the document or
statement has been prepared by an individual who is not working under the
supervision and control of either the registered tax practitioner or another
registered tax practitioner

e ensuring the staff providing the services possess an adequate level of education
and understanding of the relevant taxation law to undertake the tasks for which
they are responsible. This requirement is more onerous in g §0f more complex
taxation affairs

e implementing quality control mech@gism

e ensuring substantive review a ork is conducted prior to sending work
to a client, or submitting returns client*

e undertaking spot check uments and questions asked by staff to

e inspecting, advisi irecti w the staff undertake their tasks. While it is not
necessary that all iews be monitored, a substantial degree of
oversight of the st hey do is necessary. This will vary according to the

aff and the complexity of the tax matters involved

ax practitioner supervises one entity or multiple entities.

is thro e J

should s ¢ esses and procedures in place to ensure that the tax agent or
BAS servi§@provided are of a competent standard, and there is adequate and
appropriate Qpervision and control in place. The supervisory plan should cover the
considerationS outlined in paragraphs 46 and 47 above.

43 Section 40 of the Determination requires tax practitioners to establish, maintain, document and enforce a quality management
system to provide confidence that they are compliant with the Code. Refer to paragraphs 77 to 87 of this Information sheet for
further information.

4 Refer to the Explanatory Statement (ES) to the Determination at page 13.
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49. ltis the TPB’s view that developing a supervisory plan can assist tax practitioners to
establish a clear understanding of the responsibilities of supervisors and staff under the
plan and ensure that the supervision and control is adequate and appropriate. As such,
the TPB strongly recommends the use of a supervisory plan as a means of establishing
the specific processes and procedures in place for the supervisory arrangement, and to
assist in compliance with the Code and the Determination.

50. However, a supervisory plan alone may not necessarily demonstrate that there is
adequate and appropriate supervision and control in place. Whether the supervisory plan
is adequate and appropriate will be assessed on a case-by-case basis, taking into
account all of the facts and circumstances, including the steps taken to ensure
compliance with the plan.

Remote supervisory arrangements

51. The concept of 'remote' supervisory arrangements | ASA and

therefore takes its ordinary meaning.

52. The Macquarie Dictionary* provides the following

Remote
1. Far apart; far distant in space.
2. Distance from main populati
3. Out-of-the-way; secluded.
5. Distant in relationship

53. r to arrangements where supervision and control

mote supervisory arrangements where the
re employed by different entities.

54, ifyo i € ideal that supervision and control be undertaken

[ physical proximity to the person carrying out the work on
ed tax practitioner is not necessarily indicative of the adequacy or
upervision and control arrangements in place.

behalf of the regd
appropd €ss 0

4 The Macquarie Dictionary, [Multimedia], version 5.0.0.

4 For more information about adequate supervisory arrangements where tax agent or BAS services have been outsourced or
offshored, see TPB Practice Note TPB(PN) 2/2018 Outsourcing and offshoring of tax services — Code of Professional Conduct
considerations.
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55. In addition to the factors outlined in paragraphs 46 and 47 above, the following additional
considerations may be relevant in determining whether remote supervisory
arrangements are adequate:

o frequency of contact and the methods of communication
e whether the supervisor is available to be contacted when required by staff
e access to training and research resources while working remotely

o management of workflow, particularly where the supervision and control is being
exercised by an unrelated entity

o how documents are to be reviewed and feedback provided to staff

¢ how file and document sharing logistics will be managed

e whether systems allow for audits or reviews to be carrieg®

o whether the registered tax practitioner supervises one € e entities

57. As noted at paragraphs 48 and 49 above, ngly recommends the use of a
supervisory plan as a means of establishi ' rocesses and procedures in
place for the remote supervisory arrange and to assist in compliance with the Code

and the Determination. In addition to act et out in paragraphs 46 and 47 above,
where remote supervisory arrangemen in plXCe, the supervisory plan should also
cover the considerations outlincQi

58. The TPB is likely to be saj [ ote supervisory arrangement where the
following arrangements

processes ecific to the remote supervisory arrangement in place
rangement is clearly set out in a supervisory plan
ule for regular ‘check-ins’, training, and review of documents exists

munication of routines and expectations to enable work to be

com d and reviewed in a timely manner.

47 These considerations have been drawn from guiding principles established by other regulators, including the Australian Securities
and Investments Commission (ASIC), Law Society of New South Wales and Victorian Legal Services Board.
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Circumstances where a registered tax practitioner is unlikely to carry out
adequate remote supervisory arrangements

59. The following is an example of where the TPB is unlikely to be satisfied that adequate and
appropriate remote supervisory arrangements are in place.

Example 3

XYZ Pty Ltd has been a registered tax agent with the TPB since 1 July 2018. Steven, a
registered tax agent, is the sole director of the company and the nominated supervising
agent.

Amanda provides tax agent services on behalf of XYZ Pty Ltd. ggistered with

the TPB.

e undertakes spot checks of Amanda’s wor
has infrequent Skype check-ins wi

and appropriate remote superviso ngements in place. There is no remote
supervisory arrangement e nature of the remote supervisory

arrangement, contact wi
schedule for check-ins, t
XYZ Pty Ltd.

ing or re\#i@w of work undertaken by Amanda on behalf of

Holding ervisory roles

60. The TPB
arrangeme

wledges that a registered tax practitioner carrying out supervisory
may be doing so for multiple related or unrelated entities, or both.

61. Where a registered tax practitioner is carrying out supervisory arrangements for multiple
related entities, due consideration must be given to the factors outlined in paragraphs 46
and 47 above. Where the supervisory arrangements involve unrelated entities, due
consideration must also be given to the factors outlined in paragraph 55 above.
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62. In addition, where a registered tax practitioner is carrying out supervisory arrangements
for multiple entities, related or unrelated, the following additional considerations may be
relevant to determine whether the supervisory arrangements are adequate:

e size of each entity (for example, turnover of business, number of clients, and
number of relevant staff)

e market segment of the client base of each entity

¢ type and complexity of the tax agent or BAS services being provided or supervised

e other professional duties or responsibilities of the registered tax practitioner

undertaking the supervision and control.

Code of Professional Conduct

64. The Code is contained in section 30-10 of the TASA®Rd provides some guidance in
relation to the meaning of competence. |a pa -sections 30-10(7) to (10) of the
TASA, which all fall under the key princip ‘compe e’, require that registered tax
practitioners must:

e ensure the tax agent or, ey provide, or are provided on their

behalf, are provided

65.

provided competently, the registered tax practitioner must be satisfied that the provider
of the service, including any subcontractor, has the requisite skills and experience to
provide tax agent services on their behalf. They must also ensure that adequate
supervision and control arrangements are in place to ensure the accuracy of any tax
agent services provided on their behalf.*®

4 For further guidance on when a tax agent service is considered to have been provided ‘on your behalf’ refer to TPB Information
Sheet TPB(l) 41/2024 Code of Professional Conduct - Employing or using a disqualified entity in the provision of tax agent services
without approval at paragraphs 9 to 26.
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67. The level of supervision and control will depend on a range of factors including:
e the educational qualifications and extent of experience of the provider of the
service
e the nature of the actual service being provided
e any structures or processes in place (for example, supervisory arrangements or
quality assurance and control procedures) to facilitate the competent provision of

tax agent or BAS services.

68. The TPB has a range of options available to it under the TASA in makmg findings about
the conduct of registered tax practitioners. The options open tg B include:

e imposing sanctions for breach of the Code

e applying for a civil penalty for breach of the civil

e terminating registration on the basis that the#&0i tax pracCtitioner is no
longer a fit and proper person to be regis
director(s) or partner(s) of a registered tax iti ompany or partnership
where the director(s) or partner(s with the TPB and are found to

be no longer fit and proper.

Sections 35 and 40 rmination

e is appropriately supervised, having regard to knowledge and skills of the entity,

the tax agent services being provided by the entity, and the registered tax

practitioner’s system of quality management.

49 Subsection 30-12(2) of the TASA.
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71. Subsections 40(1) and (2) respectively of the Determination require that registered tax
practitioners must:

e establish and maintain a system of quality management in relation to the
provision of tax agent services, designed to provide the registered tax
practitioner with reasonable confidence that they are complying with the Code

¢ document and enforce the policies and procedures of their system of quality

management.

competently

72. Subsections 35(1) and (2) of the Determination comple
specifically requiring individuals who provide tax agen

73. In practice, this requires tax practitioners to ensure
services on their behalf are provided with
services are provided competently.®' A
‘on-the-job’ training. The adequacy iateness of the training will depend on
the skills and knowledge of the unregis al, and the relevance of the training
to the services they perform o iner’s behalf.

74. Registered tax practitioners required to ensure that substantive review and
sign-off of work is cond [ ing work to clients or lodging returns on behalf
of a client.®?

75. Registered tax progiiii fer to paragraphs 39 to 62 above for additional
[ ay be considered appropriate supervision, including in
pory arrangements.

%0 ES to the Determination at pages 12-13.
5" |bid at page 13.

%2 |bid at page 13.
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76. The following is an example of where the TPB is unlikely to be satisfied that the
requirements of section 35 of the Determination have been met.

Example 4

Bizy B Pty Ltd (Bizy B) is a registered tax agent company. Barry, a registered tax agent, is
the sole director of the company and the nominated supervising agent.

Vanessa provides tax agent services on behalf of Bizy B. She is not registered with the
TPB. As the nominated supervising agent for Bizy B, Barry is responsible for the
supervision and control of Vanessa, who works from home full-time.

&8s, in addition
preparing

Barry is seeking to expand the client base of Bizy B by offering
to other services Bizy B already provides. Barry asks Vanessd
and lodging BAS for these new clients.

Vanessa has no experience in preparing BAS and ha
relation to providing BAS services.

Bizy B’s expanding client base has left Barry with lim
she undertakes this new work. These supery
discussed verbally with Vanessa, generall@cons

e spot checks of BAS prepar a and her working papers

e monthly team meetings via vide to check-in on her progress

¢ links to online training ssa to complete which contain out-of-
date information, and

e NO requirement anessa to confirm once these online training
modules have

etermination, which require Bizy B to ensure Vanessa
at are adequate and relevant to the tax agent service

The TPB is also unlikely to be satisfied that Bizy B has ensured Vanessa is being
appropriately supervised, having regard to Vanessa'’s inexperience and lack of
knowledge/skills. Factors the TPB would consider include:

e the spot checks and check-ins are not frequent enough to be considered
appropriate supervision, and
e thereis no requirement for Vanessa to confirm once she has completed

relevant training modules.
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To ensure that Vanessa maintains adequate knowledge and skills relevant to the tax
agent services she is providing, the TPB would expect Barry (as the nominated
supervising agent) to:
e conduct a greater level of supervision and checking of Vanessa’s work until
Vanessa has developed a greater level of experience in providing BAS services
e ensure that the training modules Vanessa is required to complete contain up-
to-date information, and
e require that Vanessa provide written confirmation to Barry once she has

successfully completed the relevant training modules.

Quality management systems

77. For the purpose of section 40 of the Determinatio
includes policies and procedures relating to governgce an
performance, adherence to the Code, clie
protecting confidentiality of information, man
recruitment, training and managemegi.of e yees.%

ality management
dership, monitoring of
t, proper keeping of records,

of conflicts of interest, and the

78. The obligations in section 40 of the Detcf@iRatioM@ave been informed by standards
issued by the Accounting Profe@gi | Standards Board (APESB).** Further
details about appropriate ' ement processes can be found in APES 320
Quality Management for

iIsh and maintain a system of quality management that
es which address each of the following elements:

ceptance and continuance of client relationships and specific
agements
e Resources

e Engagement performance

53 Refer to Note 1 at section 40 of the Determination.
54 Refer to Note 2 at section 40 of the Determination.

% Explanatory Statement to the Determination at page 14. Refer to APES 320 as reissued by the APESB in February 2022 and
published on the APESB website at: https://apesb.org.au/standards-guidance/quality-management-for-firms-that-provide-non-
assurance-services/.
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e Information and communication

e Monitoring and remediation.®®

80. The extent of internal controls in place will differ significantly between tax practitioners
based on the size of individual practices, level of day-to-day engagement by a tax
practitioner on the tax agent services being provided, complexity of the services being
provided, and the complexity of the clients’ tax affairs.>” For example, a large firm
providing various streams of tax agent services to multinational clients would be
expected to use extensive internal controls to provide reasonable assurance that all tax
practitioners within the firm (as well as the firm itself) are compliant with the Code.%®
Examples of these internal controls include:

e regular training of new and existing staff on their oa#@ation

practitioner
o the use of information barriers where ther
current and former clients
e quality assurance processes and syst
standard of tax agent services being pr
e authorisation and risk manage
of interest prior to acceptingqgw cli
e file management system with a s controls, limiting the users’ access to
confidential information
e documented report]

es considering potential conflicts

ponsibilities to ensure staff duties are

e independent i reviews.%®

e tax practitioners and small-to-medium sized firms
(SMEs) will generally reC@l isticated and detailed internal controls in

rs of engagement to set out the terms of engagement with a
nt,®" including processes for managing complaints and conflicts

%6 APES 320 at paragraph 3.5.

5" ES to the Determination at page 13.
% |bid.

%9 |bid.

50 |bid at page 14.

61 Registered tax practitioners should refer to TPB Practice Note TPB(PN) 3/2019 Letters of engagement for guidance on what terms
and conditions may be set out in a letter of engagement.
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e a process for verifying the identity of a client and conducting proof of identity
checks®

e maintaining physical controls over filing cabinets and storage of physical
documents

e policies and processes for recruitment, education and training of both
registered and unregistered staff

e policies and processes for the appropriate engagement of external
consultants and contractors in the provision of tax agent services

e maintaining a dedicated register of actual or perceived conflicts of interest, to
be checked prior to engaging or re-engaging a client

e Quality assurance processes and systems to maintain
the accuracy of tax agent services being provided

e regular periodic reviews of whether the firm’s qu
remains effective and up to date

e regularly updating software to manage cy WAL d ensure
information remains confidential.®

pervision and review
ien
manage

internal controls, however these may be tailored an appropriate to their
circumstances and the services they provi le, a sole practitioner without
staff is not required to maintain internal [ to recruitment or reporting

lines and responsibilities of staff. Ho e practitioner may need to make
arrangements for maintaining complian ASA in the event that they become
incapacitated (i.e. through illn rovide services.%

83. Whilst the requirements u 0 are prescriptive, tax practitioners must also
ensure that their quality m provides them with reasonable confidence
that they are complying

Registered tax practiti fer to the TPB’s guidance products on the TASA,

62 Registered tax practitionerd’should refer to TPB Practice Note TPB(PN) 5/2022 Proof of identity requirements for client verification
for guidance on what the TPB’s minimum requirements are for proof of identity checks prior to providing a tax agent service or BAS
service.

% Ibid.

64 Registered tax practitioners should refer to TPB guidance titled ‘Incapacity of a tax practitioner’ for guidance on making
arrangements for these circumstances.

% For a summary of the Code items which apply to registered tax practitioners, refer to TPB Explanatory Paper TPB(EP) 01/2010
Code of Professional Conduct.

8 Refer to TPB Information sheet TPB(l) 43/2024 Breach reporting under the Tax Agent Services Act 2009 for guidance in relation
to breach reporting obligations under the TASA.

67 Refer to TPB Information sheet TPB(l) 45/2024 False or misleading statements for guidance in relation to obligations regarding
false or misleading statements.
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e conflicts of interest and confidentiality in dealings with government®®

e keeping proper client records®®

e keeping clients informed™

e employing or using a disqualified entity to provide tax agent services on your
behalf without approval.”

84. Registered tax practitioners must also consider the impact of broader organisational
policies and procedures on compliance with the Code, the Determination and integrity,
including policies and procedures relating to:

e recruitment

e training

e supervision

¢ information sharing

e reporting
e record-keeping
e security

¢ information technology
e human resources

e dealing with complaints
e workplace culture.”

85. Registered tax practitioners are requd
determining the appropriate controls in
factors, including the size, nat

to cise their professional judgement in
i Cir tances by considering a range of
f their practice.”

86. Registered tax practitioner uired to document and enforce the policies and
procedures of their syst gement.” The TPB expects that the level of
documentation and enf ired for these policies and procedures will also
differ significantly betwe oners, based on the size, nature and clientele of

87. The followin
requirements o

here the TPB is unlikely to be satisfied that the
ion 40 of the Determination have been met.

68 Refer to TPB Informatior@leet TPB(I) 46/2024 Managing conflicts of interest when undertaking activities for government and
maintaining confidentiality i alings with government for guidance in relation to obligations regarding conflicts of interest and
confidentiality in dealings with government.

59 Refer to TPB Information sheet TPB(I) 47/2024 Obligation to keep proper client records of tax agent services provided for
guidance in relation to keeping proper client records of tax agent services provided.

0 Refer to TPB Information sheet TPB(I) 49/2024 Keeping your clients informed for guidance in relation to the obligation to keep
clients informed.

" Refer to TPB Information sheet TPB(1) 41/2024 Code of Professional Conduct - Employing or using a disqualified entity in the
provision of tax agent services without approval for guidance in relation to employing or using a disqualified entity to provide tax
agent services on your behalf without approval.

2 ES to the Determination at page 14.
3 Ibid.

4 Subsection 40(2) of the Determination and APES 320 at paragraph 3.6.
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Example 5

Koality Pty Ltd (Koality) is a medium-sized registered tax agent company. The company
employs a mixture of registered tax agents and those who are not registered with the TPB.
The company maintains a sufficient number of individual registered tax agents to provide
tax agent services to a competent standard, and to carry out supervisory arrangements.

Koality last reviewed and updated its quality management policies and procedures 5 years
ago, including its documented policies and procedures relating to adherence to the Code,
which are now out-of-date.

completed. Koality also does not conduct internal audi
these expectations are being met.

In these circumstances, the TPB is unlikely to be sati
requirements of section 40 of the Determinadi

ected to complete professional education activities, regarding
applies to tax agent services they provide on Koality’s behalf.

For guidanc how to establish, maintain, document and enforce a system of quality
management tHiat provides reasonable confidence they are complying with the Code
(including the Determination), Koality should refer to the TPB’s guidance and examples
of appropriate internal controls at paragraphs 77 to 86 of this Information sheet.

www.tpb.gov.au Page 28 of 31


http://www.tpb.gov.au/

Appendix — Case Examples

Re: S & T Income Tax Aid Specialists Pty Ltd and Christopher Forward
and Tax Agents’ Board of New South Wales 87 ATC 2001

As a result of information received, the Board cancelled the registration of S & T as it was satisfied
the company was guilty of misconduct and was not fit and proper to remain a registered tax
agent. Furthermore, the Board was satisfied that the nominees of the company were not
exercising the necessary supervision and control required by section 251N. The company applied
for a review of the Board'’s decision cancelling its registration.

registration to be cancelled. Two of the actions alleged were:
1. permitting a person who was not an employee of t

The AAT found that the evidence justified a positiv.
company allowed a person who was not an em ee tax returns that were lodged in
the name of the company. The managing dirggtor e company checked the returns, but the
AAT was satisfied that the supervision require the 1936 did not exist. The AAT noted
that in the case of a company, the IT that returns be prepared and supervised
by employees of the registered agent. not octurred.

In relation to the issue concerni control, the AAT said:

Section 251N requires
tax return in the sg@se o [ document prepared by an unskilled employee in

@ reasonable. The evidence established that unqualified
@\ @

) interviewed the client, examined the client's expenditure
receipts and vOU@HMETs and entered the particulars in a tax return form, generally a salaried

another C tant who was provided with a tape check on the figures therein. If these
the return appeared reasonable, it was passed to a manager for further
checking bef@e being passed to a nominee for their perusal and checking prior to signing
or, if any doubt arose as to its correctness, for the taking of appropriate action.

Evidence was given that the nominee would take one to three minutes to deal with an 'S’
return. Section 251N calls for much more than this. It requires supervision and control of
the preparation of the returns and of the business transacted by S & T relating to any
income tax return or income tax matter. This involves, in our opinion, at least making spot
checks on the accuracy of the initial material from which the returns are prepared and
supervising the office work. S & T's nominees have in many cases done no more than a
few hours work in moonlighting jobs over and above their normal employment, making a
rough appraisal of the completed work of unqualified employees of S & T. When the Act
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speaks of the nominee being an employee and supervising the work it is really calling for
substantial supervision and employment while the agent's office is open to transact tax
business.

Despite finding that the business of the company lacked the requisite degree of supervision and
control, the AAT nonetheless exercised the discretion conferred by section 251K and set aside
the Board’s decision to cancel the registration of the company.

Re: McGowan and Tax Agents' Board of Queensland 96 ATC 2056

the remaining three months, the applicant and the tax a
addition, for 3 of these years, the applicant was supervise
with each other virtually on a daily basis in busy ti and a
hectic periods. Approximately 15 per cent of re
checked by the tax agent.

t twice per week during less
the applicant were spot-

On the basis of these findings, the AAT conclu
tax agents was sufficient in the circum
with the Act and regulations.

hat supervision of the applicant by the
itute proper supervision in accordance

Re: Scott and Tax
ATC 2218

a f Queensland [2001] AATA 435; [2001]

The applicant applied
agent. There w,
Members Way
subsections 251

view of the Board’s decision to cancel her registration as a tax
f matters in issue before the AAT (Deputy President Forgie,
of which concerned whether or not the applicant had breached

The applicant’s hus@&nd and one of her sons prepared client income tax returns on behalf of the
applicant. The applicdnt claimed that she supervised them in this.

The applicant was found to be in breach of subsection 251N(2A), in that she failed to exercise
supervision and control over her husband and son and an employee. In relation to income tax
returns prepared by these people, the applicant checked that returns had been completed and
looked at a checklist. However, she did not go further and conduct spot checks of particular
income tax returns to see whether they were correct and that claims made were justified.

The AAT affirmed the Board’s decision to cancel the applicant’s registration as a tax agent.
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Re: Cafferty and Tax Agents’ Board of New South Wales [2004] AATA 560

This case related to a refusal to grant original registration on the basis that the applicant had
failed to satisfy the ‘relevant employment’ requirement under Regulation 156 of the Income Tax
Regulations 1936. Here the applicant relied on a period of work performed for an accounting
firm during which he prepared tax returns individually and referred these returns to his
supervisor (a public accountant) for final checking. While the supervision model involved a
general lack of supervision of the applicant in his day-to-day work, the supervisor cleared all
matters that were to leave the office.

Senior Member M J Sassella, in citing Re: Underwood v Tax Agents’ Board of Queensland
(‘Underwood’) emphasised that an employee must be adequately supervised in order to have

demonstration of employment, the level of supervision was inadequ
at the end of the process, and therefore more closely reflected t
accountant.

N
S
v

www.tpb.gov.au Page 31 of 31


http://www.tpb.gov.au/



