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Disclaimer

Subsection 30-10(15) of the TASA contains igation for registered tax agents and BAS
agents (collectively referred to as ‘registered ta [ rs’) under the Code of Professional
Conduct (Code).

While this Information sheet seek [ actical assistance and explanation, it does not

or which may exist at

Please refer to the Tre
for the precise

aws Amendment (2023 Measures No. 1) Act 2023 and the TASA
gislative requirements.

Document histo

This Information sN@et was originally issued as an Exposure Draft on 18 December 2023. The
TPB invited commen@® and submissions in relation to the information contained in it by 16
February 2024. The TPB considered all the comments and submissions received and made
changes to the Exposure Draft TPB(I).
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In summary, the TPB made the following updates and amendments:

e additional guidance at paragraphs 9 to 26 in relation to ‘When is an entity employed or
used to provide tax agent services ‘on your behalf’?’

e additional guidance at Table 2 (at paragraph 32) in relation to what the TPB considers to
be reasonable steps and enquiries to determine if an entity is a disqualified entity

e amendments to Table 3 (at paragraph 34) with regards to the steps and actions a
registered tax practitioner should take to comply with Code Item 15

e additional guidance at paragraphs 39 to 44 in relation to seeking TPB approval to
employ or use (or continue to employ or use) a disqualified entit Qvide tax agent
services on behalf of a registered tax practitioner

e amendments to paragraphs 50 to 53 (including Table 4) > operation of
the transitional provisions to the application of Code It d tax
practitioners

e additional guidance at paragraphs 56 to 61 in rel
comply with Code Item 15

e additional guidance in Case study Examgles respect to breaches and
contraventions of the TASA which may a in these narios

e additional Case study Examples 4, 5, 6 7, a

e miscellaneous amendments to t (1) to erfhance readability.

The TPB published this finalise
TASA as at the date of issue.

B(l) on 2024. This Information sheet is based on the

On 14 October 2024 thg
Review Tribunal whicige

: PB(l) to include references to the Administrative
&fl the Administrative Appeals Tribunal on 14 October 2024.

On 13 August 2025 the 88 updated this TPB(I) to reflect enhancements made to the
information puidiigled on thS@EB Public Register, the end of the transitional period, and other
miscellaneous 3

[ssued: 12 June 284

Last updated: 13 August 2025
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Employing or using a disqualified entity in the
provision of tax agent services without approval

Introduction

1. The Code of Professional Conduct (Code) applies to all registered tax practitioners'. The
Code is found in section 30-10 of the Tax Agent Services Act 2009 (TASA).

2. This Information sheet explains the obligations of registered tax practitioners under Code

3. Code item 15 was enacted by the Treasury Laws Amend
2023. Code item 15 applies from 1 January 2024, altho

e what is Code item 15 (paragraphs 5 t
e how to comply with Code item 15 (
¢ notification requirements for disquali
¢ transitional provisions for regigtered t
e consequences for failing to co

What is Code item §7?

5. Registered tax praciifferegs o e services of employees and other entities to assist
them in providing @ ervices and BAS services to their clients. However, Code item
15 states that as @giélered 1ax practitioner, you must not employ, or use the services of,

an entity to provide ‘t2%@agent services’ on your behalf if:

reasonably to know, that the entity is a ‘disqualified entity’, and

o the TPB ha@ot given you approval to employ, or use the services of, the ‘disqualified
entity’ to provide tax agent services on your behalf.?

"In this Information sheet, ‘registered tax practitioners’ refers to tax agents and BAS agents and collectively.

2 TPB Information sheet TPB(l) 42/2024 Code of Professional Conduct — Prohibition on providing tax agent services in connection
with an arrangement with a disqualified entity explains Code ltem 16 (subsection 30-10(16) of the TASA), which applies where a
registered tax practitioner provides tax agent services connected with an arrangement with a disqualified entity.

% Section 30-10(15) of the TASA.

tpb.gov.au Page 4 of 31


https://www.tpb.gov.au/tpbi-422024-code-professional-conduct-prohibition-providing-tax-agent-services-connection-arrangement-disqualified-entity
https://www.tpb.gov.au/tpbi-422024-code-professional-conduct-prohibition-providing-tax-agent-services-connection-arrangement-disqualified-entity

tpb.gov.au

6. The Explanatory Memorandum (EM) to the Treasury Laws Amendment (2023 Measures No.
1) Bill 2023 (the Bill) includes the following guidance in respect of the intended operation of
Code item 15 to:

e ensure that the entities employed or used by registered tax practitioners in the
provision of tax services, have the appropriate ethical and professional attributes to be
employed in the tax profession*

e facilitate compliance with, and preserve the integrity of, the taxation system?®

e reduce the possibility of tax fraud and evasion by or on behalf of taxpayers (for
example, claiming unsubstantiated deductions)®

e protect consumers from services being provided by ina
7. Under Code item 15, registered tax practitioners will b

¢ who are the individuals (or other entities) employ
or used, to provide tax agent services on fheir beh

e whether any of those individuals (or oth tities) meet the definition of a disqualified
entity.®
8. For the purposes of this Informatio nless@therwise stated, tax agent services

include BAS services.®

When is an entity €
your behalf’?

ed to provide tax agent services ‘on

rase ‘use the services’ are not defined in the TASA and therefore
ing.

9. The term ‘employ’
take on theiordinary

4 Paragraph 3.26 of the Explanatory Memorandum to the Treasury Laws Amendment (2023 Measures No. 1) Bill 2023 (the EM).
® Paragraph 3.27 of the EM.

5 Ibid.

" Ibid.

8 Paragraph 3.30 of the EM.

9 Refer to TPB Information sheet TPB(I) 38/2023 What is a BAS service? for further information on what is considered a ‘BAS service’
as defined in section 90-10 of the TASA.
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10. The Macquarie Dictionary defines ‘employ’ (verb) as meaning:'°

1.to use the services of (a person),; have or keep in one’s service,; keep busy or at work.
11.  Similarly, the Macquarie Dictionary defines ‘use’ (verb) as meaning:"’

1. to employ for some purpose; put into service; turn to account.

2. to avail oneself of; apply to one’s own purposes.

3. to act or behave towards, or treat (a person) in some manner.

12. The EM to the Bill provides the following non-exhaustive list of entitié8
constitute entities that are ‘used’ or ‘employed’ by a registered
agent services:

e Employees'

e Associates'

e Contractors'

int venue and income received from the
jstere®ax practitioner.'®

¢ Individuals (or other entities) who s
tax agent services provided under the
13. Registered tax practitioners wi termine whether they are employing or using the

practitioners will need to coisi r the entity is:
e providing a ‘tax agent '

e requirgd to be urte@g the supervision and control of the tax practitioner in providing the
servi

'© Macquarie Dictionary (online), Pan Macmillan Australia, 2024.
" Ibid.

"2 Paragraph 3.30 of the EM.

" |bid.

™ |bid.

"5 Refer to paragraph 3.32 of the EM.
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Step 1: Is the entity providing a tax agent service?

14. An entity will be providing a tax agent service if the service they provide meets the
definition of a tax agent service. A ‘tax agent service’ is any service:
e that relates to:

I. ascertaining liabilities, obligations or entitlements of an entity that arise, or
could arise, under a taxation law; or

ii. advising an entity about liabilities, obligations or entitlements of the entity
or another entity that arise, or could arise, under a taxation law; or

iii. representing an entity in their dealings with the Commissioner; and
e thatis provided in circumstances where the entity caﬁ reasonably be expected to
rely on the service for either or both of the following purposes:

QT

i. to satisfy liabilities or obligations that arise, or could arise, under a taxation
law;

ii. to claim entitlements that arise, or could arise, under a taxation law.™
4
A
15. The EM to the Bill makes it clear that the requirements of Code item 15 are not intended
to apply in respect of individuals or other entities who only provide peripheral services to
assist a registered tax practitioner, for example, administrative support staff who are
only responsible for the administrative management of client files and data.™”

-

s a tax agent service (including a ‘BAS service’)
istered tax practitioners should refer to TPB
023 What is a tax agent service? and TPB(I) 38/2023 What is

16. For further information on w

and what is not a ta$8oe
Information sheetg
a BAS service?

16 Subsection 90-5(1) of the TASA. Note that services specified in section 26 of the Tax Agent Services Regulations 2022 (TASR),
for the purposes of subsection 90-5(2) of the TASA, are not tax agent services.

7 Paragraph 3.31 of the EM.
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Step 2: Is the entity providing the service on behalf of the registered tax practitioner?

17. Under Code item 7, registered tax practitioners are required to ensure that tax agent
services they provide, or that are provided ‘on their behalf’, are provided competently.'® The
TPB considers that the phrase ‘on your behalf’ carries the same meaning under Code
item 15 as it does under Code item 7; that is, entities that registered tax practitioners employ
or use to provide tax agent services on their behalf include any entities (or individuals) that
are required to provide those services under their supervision and control."®

18. Examples of circumstances where the TPB considers entities to be providing tax agent
services ‘on behalf’ of a registered tax practitioner include, but are nQjgimited to, the
following:

e any entity, whether employed or used, for which the registd
required to exercise adequate supervision and control
Code item 7, and

19. The TPB considers that the phrase ‘use the
include services provided by an entity that i
registered tax practitioner.?? This may inc
subcontractor or employee of a contractor/
services on behalf of the registere

Step 3: Is the entity required tof@e under th@registered tax practitioner’s supervision and control
in providing the service?

20. Partnership and g
number of individ
competent gtandard,

cred tax practitioners are required to have a sufficient
tered tax practitioners to provide tax agent services to a
0 carry out supervisory arrangements.?*

'8 Subsection 30-10(7) of the TASA.
' Paragraph 3.42 of the Explanatory Memorandum to the Tax Agent Services Bill 2008.

20 Refer to paragraphs 39 to 50 of TPB Information Sheet TPB(I) 48/2024 Supervision, competency and quality management under
the Tax Agent Services Act 2009 (TPB(l) 48/2024) for further guidance.

2! |bid at paragraphs 51 to 58.

22 Refer to paragraphs 46 and 54 of TPB(l) 48/2024, which note that an employer/employee relationship is not necessary for there to
be adequate supervision and control; supervision and control may be exercised from a different location and/or by a separate entity.

23 Refer to paragraph 66 of TPB(l) 48/2024 which states that “To ensure that a service provided on behalf of a registered tax
practitioner is provided competently, the registered tax practitioner must be satisfied that the provider of the service, including any
subcontractor, has the requisite skills and experience to provide the services on their behalf”.

24 TASA paragraphs 20-5(2)(c) (partnerships) and 20-5(3)(d) (companies).
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21. For the purposes of Code item 15, the TPB considers that any individual or entity under the
supervision and control of a registered tax practitioner, for the purposes of satisfying the
sufficient number requirement, is providing a tax agent service on behalf of the company or
partnership of the registered tax practitioner.

22. Additionally, registered tax practitioners are required under Code item 7 to ensure that tax
agent services they provide, or are provided on their behalf, are provided competently.?
Similar to the ‘sufficient number’ requirement, the TPB considers that any individual or entity
that a registered tax practitioner is required to supervise and control for the purposes of
Code item 7, is providing a tax agent service on behalf of that registered tax practitioner.

23. The TPB considers that an individual or entity required to be under
providing tax agent services on behalf of the registered tax pra
and control are exercised remotely. This includes arrangemegis

entity are employed by different entities.

24. Registered tax practitioners are liable for civil pgnalties i
statement) for taxation purposes in relation tQ a
individual, that was not working under the su jsion an
tax practitioner.?® For the purposes of si
unregistered individual is required to be un suP@rvision and control of a registered tax
practitioner in preparing the docu al is considered to be providing the tax
agent service on behalf of that tagi x practitioner for the purposes of Code item 15.

ey sigrt a declaration (or other
repared by an unregistered
ntrol of an individual registered
ation (or other statement), if the

on the various circumstances where an entity or
rvision and control of a registered tax practitioner.
wing documents:

where an entity is (or is not) required to be under a registered tax practitioner’s supervision
and control for the purposes of the TASA.

25 TASA subsection 30-10(7).
26 TASA section 50-30.

tpb.gov.au Page 9 of 31


https://www.tpb.gov.au/tpbi-482024-supervision-competency-and-quality-management-under-tax-agent-services-act-2009
https://www.tpb.gov.au/tpbi-482024-supervision-competency-and-quality-management-under-tax-agent-services-act-2009
https://www.tpb.gov.au/tpbpn-22018-outsourcing-and-offshoring-tax-services-code-professional-conduct-considerations
https://www.tpb.gov.au/tpbpn-22018-outsourcing-and-offshoring-tax-services-code-professional-conduct-considerations
https://www.tpb.gov.au/contractors-tpb-information-sheet-tpbi-132012

tpb.gov.au

What is the meaning of ‘disqualified entity’?

27. Subsection 45-5(2) of the TASA provides that a ‘disqualified entity’ is:
e an entity*’

e neither a registered tax agent or BAS agent, nor a ‘qualified tax relevant provider’
(QTRP),?® and

e within the last 5 years, has had one or more of the events listed in Table 1 occur.

Table 1:

Explanation

Has been convicted of a serious

, of offences ifi inal Code (if it
taxation offence

relates to ‘ axation offence

A’ us offence’ means an offence against
ustrghian law that is punishable by
nment for a period exceeding 12

Has been convicted of a serious
offence

‘offence involving fraud or dishonesty’
takes its ordinary meaning and is determined
by reference to community standards. For
example, the Criminal Code defines
‘dishonest’ as dishonest according to the
standards of ordinary people in circumstances
where the defendant is aware of these
standards.

Has been convicted of arf@ffence
involving fraud or dishon

2" For the purposes of the TASA, an entity is defined under subsection 960-100(1) of the Income Tax Assessment Act 1997 (ITAA
1997) as meaning any of the following: an individual, a body corporate, a body politic, a partnership, any other unincorporated
association or body of persons, a trust, a superannuation fund, and an approved deposit fund.

2 Section 910A of the Corporations Act 2001 defines ‘qualified tax relevant provider’ as an individual, who is an Australian financial
services licensee (AFSL) (or an authorised representative, employee, director, or employee/director of a related body corporate of
an AFSL), and who is authorised to provide personal advice to retail clients as (or on behalf of) the licensee, in relation to relevant
financial products; and who has met the education and training requirements set out in the Corporations (Relevant Providers—
Education and Training Standards) Determination 2021.

2 Refer to the definition of ‘serious taxation offence’ as given by subsection 90-1(1) of the TASA.

%0 A ‘serious offence’ is defined in subsection 995-1(1) of the Income Tax Assessment Act 1997 as having the meaning given by
section 355-70 in Schedule 1 to the Taxation Administration Act 1953.
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Event Explanation

Has been penalised for being a
promoter of a tax exploitation
scheme

An entity is considered to have been
‘penalised for being a promoter of a tax
exploitation scheme’ if they have been
ordered to pay a civil penalty for engaging in
conduct that results in the entity (or another
entity) being a promoter of a tax exploitation
scheme as defined in Division 290 of
Schedule 1 to the Taxation Administration
Act 1953.

Has been penalised for implementing a
scheme that has been promoted on
the basis of conformity with a product
ruling in a way that is materially
different from that described in the
product ruling

An entity is conside
‘penalised for i
described if t

Has become an undischarged
bankrupt or has gone into external

administration

ecome(s) an undischarged
upt’ if they have been declared

nk under the Bankruptcy Act

and have not been discharged from

the bankruptcy. Note that even if an

individual is no longer an undischarged

bankrupt, that individual will remain a

disqualified entity for the period within 5

years of the date they became an

undischarged bankrupt.

e A company ‘go(es) into external
administration’ if it goes into external
administration as defined in section 9 of
the Corporations Act 2001,%" which
provides that a body corporate in external
administration includes one that:

0 is being wound up
0 is under administration
0 has had a receiver appointed

31 Note that section 9 of the Corporations Act 20071 defines an entity which has gone into external administration as a ‘Chapter 5

body corporate’.
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o h
a

terminated.

Note that even if a company is no longer
under external administration, that
company will remain a disqualified entity
for the period within 5 years of the date
the company went into external
administration.®

Event Explanation

as executed a deed of company
rrangement that has not yet been

Has had action taken against it under
subsection 30-15(2) of the TASA
(sanctions for failure to comply with
the Code)

0O a

e The TPB has imposg
following sanction§®

gore of the

written

Has had its registration terminated,
under Subdivision 40-A of the TASA

r

BAS agent reqistration requirements)

easing to meet a tax practitioner
tration requirement (see the tax
gent registration requirements and

0 breaching a condition of registration.

Has had an application fo istratio@| The TPB

Note: if a

requirem

registration or renewal of registration for failing
to meet an eligibility requirement for tax agent or
BAS agent registration, except for on the basis
of failing to meet the qualifications or relevant
experience requirements.

renewal of registration was rejected by the TPB
on the basis of failing to meet the qualifications
and/or relevant experience requirements only,
the entity does not meet the disqualified entity

has rejected an application for

n entity’s application for registration or

ents.

%2 Note that an entity operating within the ‘safe harbour’ provisions under section 588GA of the Corporations Act 2001 is not
considered to be under external administration for the purposes of the TASA.

33 Note that an entity cannot be considered a disqualified entity while they are a registered tax agent, BAS agent or ‘qualified tax
relevant provider’ in accordance with subsection 45-5(2) of the TASA.
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Event Explanation

However, if an application for registration or
renewal of registration is rejected on the basis of]
one or more of the other eligibility requirements
that applies to that kind of registration, the entity
will be a disqualified entity.

e The TPB (after conducting an investigation)
has found the entity to have contravened the
TASA, including by:

0 breaching the Co

Conduct

Has been found by the TPB, after
being investigated under section 60-95
of the TASA, or by a Court, fo have
contravened the TASA

deof Professional

actual knowledge. The phr.
knowledge, where a perso
that matter could be dj

‘ought r
taken to

ly to know’ extends to constructive
ve knowledge about a matter, if the existence of

29. A registered tax praQufi®ner must therefore take reasonable steps and make reasonable

ek from those reasonable steps and enquiries is the same for Code

item 15 as it respect to Code item 16.3°

% For example, in Le'Sam Accounting Pty Ltd and Tax Practitioners Board [2021] AATA 1593 (21 May 2021) the Administrative
Appeals Tribunal considered circumstances where a registered tax practitioner was aware, or ought reasonably to have been aware,
of certain actions taken by an employee engaged in the provision of tax agent services.

% Refer to TPB Information sheet TPB(1) 42/2024 Code of Professional Conduct — Prohibition on providing tax agent services in
connection with an arrangement with a disqualified entity.
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30. The EM to the Bill states that ‘tax practitioners are expected to implement new onboarding
requirements, information gathering and employee reporting processes to determine
whether their staff and people they use are disqualified entities and if notification and
approval by the TPB is necessary’.%

31. The first step is to check whether the entity is registered on the TPB Public Reqister as a
registered tax agent or BAS agent, or registered on the Financial Advisers Reqister as a
QTRP. If they are, that entity is not a disqualified entity at that time.?’

32. If they are not registered, the TPB considers that, at a minimum, reasonable steps and
enquiries will include each of the following requirements outlined in T

Table 2:

Y 4

Point in time

Requirements

Before employing or using
an entity to provide tax
agent services on behalf
of the registered tax
practitioner

ents listed in Table 1 (at paragraph 27)
{0 the last 5 years. The TPB has published

t a search of the TPB Public Register to verify whether
the entity, within the last 5 years:

0 has been sanctioned and/or terminated

0 had an application for registration or renewal rejected by
the TPB on integrity grounds in certain circumstances, or

0 has been found by the TPB or a Court to have
contravened the TASA.

% Paragraph 3.36 of the EM to the Bill.
37 Subsection 45-5(2) of the TASA.
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Point in time

Requirements

e Adecision to reject an application for registration (or

Note that the TPB has limited powers to publish information on
the TPB Public Register. These limitations include the following:

e Details of any sanction imposed by the TPB (including an
order, suspension or termination) may only be published on
the TPB Public Register if the sanction took effect on or
after 1 July 2022.%8

o Written cautions to an entity are sanctions that cannot be
published on the TPB Public Register,*®

had breached the TASA or ordered a civil penalty or

junction
is M@t registered, but the TPB has applied to the
Federal Court for a civil penalty or injunction against
the entity, and the case has not been decided yet, or

0 is not registered, but was registered at some point

more than 5 years ago, and it is appropriate in all the
circumstances for details about the rejected
application to go on the TPB Public Register.*'

renewal) cannot be published on the TPB Public Register if it
was not made on ‘integrity grounds’, including any rejection
on grounds relating to one or more of the following eligibility
requirements:

0 qualifications and/or relevant experience

0 professional indemnity insurance

% Section 31 of the Tax Agent Services Amendment (Register Information) Regulations 2024.

39 TASR, Part 5, Division 2.

40 Section 30 of the Tax Agent Services Amendment (Register Information) Regulations 2024.

41 TASR at section 25D.
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Point in time

Requirements

0 continuing professional education
minimum age of individuals

(@]

o sufficient number of individuals to carry out

supervisory arrangements.*?

If commencing employment or using an entity to provide tax
agent services on your behalf, ensure the contract with the

entity:

0 requires notification by the entity to the registered tax

0 ensures that if the indivi
disqualified entity, the

During employment or use
of the entity to provide tax
agent services on behalf
of the registered tax
practitioner

(@]

The TPB strongly recommends seeking independent legal
advice in relation to the tax practitioner’s rights and obligations

under contract law and employment law.

If notified that an event listed in Table 1 (at paragraph 27) has
occurred in respect of the individual or entity, and the registered
tax practitioner wishes to apply to the TPB for approval, follow
the requirements outlined below in paragraphs 37 to 44.

re that if the individual or entity is (or becomes) a
isqualified entity, they must not provide tax agent services
on behalf of the registered tax practitioner, unless and until
the registered tax practitioner has received TPB approval
for them to do so.

42 TASA at section 20-5.
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How to comply with Code It

34. The steps and actions a registered tax prac

Point in time Requirements

e Keep records of any discussion or documentation completed by
the entity confirming that they have (or have not) had one of the
events listed in Table 1 (at paragraph 27) occur within the last 5
years.

Ceasing the use or

employment of an entity
who provided tax agent
services on behalf of the

registered tax practitioner
e These records should be retained for 5 years after ceasing to

use or employ that entity in providing tax agent services on
behalf of the registered tax practitioner.

While processes may be different to those outlined a
standard.

r sfeuld take to comply with Code item 15
will depend on the circumstances se or employment of an entity to
provide tax agent services on thei
explanation as to how regis

circumstances.

Table 3:

Situation

How to comply

employi@ ity to provide tax
agent se %o woehalf. At this time,
their disquaIli€T entity status is unknown.

Follow the steps outlined in Table 2 (at
paragraph 32) under ‘Before employing
or using the entity’.

Reqistered tax practitioner currently
employs or uses an entity to provide tax
agent services on their behalf, and the
entity is not a disqualified entity.

Follow the steps outlined in Table 2 (at
paragraph 32) under ‘During
employment or use of the entity’.

Reqistered tax practitioner wishes to
employ or use a known disqualified entity to
provide tax agent services on their behalf.

Apply to the TPB for approval (see
paragraphs 37 to 44).

If approved by the TPB, update the TPB
if there are any relevant changes to the
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Situation How to comply

disqualified entity’s status as a
disqualified entity or role in providing tax
agent services on behalf of the
registered tax practitioner.

o Apply to the TPB for approval (see

Registered tax practitioner is notified or
paragraphs 37 to 44).

otherwise becomes aware that an entity it
employs or uses has become a disqualified
entity, and the registered tax practitioner
wants the entity to continue providing tax
agent services on their behalf.

o [f approved by the TPB, update the TPB if
there are any relevagt changes to the

joners will be in

Registered t titioner is notified
egisterea tax practutioner Is notinea or 15 if the entity

otherwise becomes aware that an entity it

employs or uses has become a disqualified

entity, and the registered tax practitioner

either:

e no longer wants the entity to provi
tax agent services on their behalf, or

sider their options to cease
employing or using the entity to provide
e services (i.e. reassigning their
dutfes to non-tax agent services). If
gistered tax practitioners wish to
o the TPB rejects their apgiig@iion cease employment or contractual
entity to provide tax agnt services 0 engagement of the disqualified entity,
their behalf. the tax practitioner must have regard to
their obligations under employment and
contract law, and may wish to seek
independent legal advice. Refer to Case
studies - Examples 6 and 7 for an
illustration.

Other conside

35. In considering how to proceed to ensure compliance with Code 15 and their obligations
under the TASA more generally when employing or using the services of a disqualified entity,
registered tax practitioners should also have regard to additional practical considerations,
including but not limited to:

e compliance with other requirements including obligations under the TASA (including

supervision and control and professional indemnity insurance requirements) and other
legal requirements (for example under employment and contract law)
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¢ seeking additional information and clarification of the relevant facts and circumstances,
including the attributes of the disqualified entity

e cultural, human resources and management issues
e general principles of fairness, transparency, and ethics.

36. Having regard to the above considerations and any other considerations that will inform the
tax practitioner’s professional judgment, the tax practitioner may decide to consider their
options to cease the contractual engagement or employment with the disqualified entity.
Registered tax practitioners may wish to seek independent legal advice or guidance from
workplace law regulators (such as the Fair Work Ombudsman) as

Seeking approval from the TPB

37. If a registered tax practitioner intends to employ or us [ employ or use) a
disqualified entity to provide tax agent services on their egistered tax practitioner
must apply to the TPB for approval.

38. In addition to Code item 15, a registere
25(1) of the TASA, relating to employing or
o the deregistered entity is a digualifi

pr joner will not contravene subsection 50-
g th rvices of deregistered entities, if:
nd

e the TPB has given appy
provide tax agent se

use the services of the disqualified entity to
es on the@gistered tax practitioner’s behalf.*?

mploying or using a disqualified entity to provide tax
istered tax practitioner, must be made in the approved

o the role (or'@e proposed role) that the entity is performing (or would perform) in
providing the tax agent services on your behalf

¢ the extent to which the reasons why the entity is a disqualified entity are relevant (or not
relevant) to the entity’s ability to perform the proposed role to an appropriate standard
of professional and ethical conduct.

43 Subsection 50-25(3) of the TASA.
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40. An application to the TPB for approval should also include any additional information that you
consider relevant to the TPB’s consideration of the application. In deciding whether to
approve an application, the TPB must consider the factors at paragraph 39 and any other
matters that the TPB considers relevant.** Other matters may include information which is
not contained within the application for approval, such as information contained within
records held by the TPB and other government agencies.

41. Registered tax practitioners should ensure that the disqualified entity has provided written
consent for the registered tax practitioner to make an application for approval to the TPB.

42. The TPB must decide an application for approval within 60 days of rec
or within a longer period agreed between the TPB and registered
TPB does not make a decision within 60 days (or agreed longer.
be taken to be rejected.*®

iving the application,

43. The TPB will, within a reasonable time after making its sion irespect Of an application

for approval, notify the registered tax practitioner in

o the decision; and
o if the TPB rejects the application — the r
44 Decisions to reject an application for appro

provide tax agent services on beh
Administrative Review Tribunal 2

or use a disqualified entity, to
tax practitioner, are reviewable* by the

Notification requirergents fg disqualified entities

46. If an entity is oyed or used to provide tax agent services on behalf of a registered tax
practitioner an n becomes a disqualified entity, they must provide written notice to the

4 Paragraph 45-5(6)(d) of the TASA and paragraph 3.53 of the EM to the Bill.
4 Subsection 45-5(4) of the TASA.

46 Subsection 45-5(5) of the TASA.

47 Subsection 45-5(7) of the TASA.

48 Paragraph 70-10(ha) of the TASA.

4 The Administrative Review Tribunal replaced the Administrative Appeals Tribunal on 14 October 2024.

%0 Subsection 45-10(1) of the TASA.
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registered tax practitioner they are a disqualified entity within 30 days of the day on which
they become, or ought to have become, aware that they are a disqualified entity.*'

47. Transitional provisions applied to some entities who were already disqualified entities, and
were being employed, or used, to provide tax agent services on behalf of the same
registered tax practitioner.5? For the transitional provisions to have applied, the disqualified
entity must have been:

¢ at the start of the day on 1 January 2024
i. employed or used by the registered tax practitioner to provide tax agent services on
their behalf
ii. adisqualified entity, and

e at the end of the day on 31 December 2024:
i. remained employed or used by the same registere
agent services on their behalf.

X practiti provide tax

than 30 January 2025.

51 Subsection 45-15(2) of the TASA.
%2 Section 45-20 of the TASA.
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Transitional provisions for registered tax practitioners

49. To allow registered tax practitioners a reasonable amount of time to ensure compliance with
the requirements of Code item 15, transitional provisions applied in certain circumstances.

50. Transitional provisions applied to the obligations under Code item 15 if a registered tax
practitioner had commenced employing or using a disqualified entity to provide tax agent
services on their behalf before 1 January 2024.

51. Code item 15 did not apply to registered tax practitioners from 1 January 2024 until
31 December 2024 (inclusive) unless, during this period, the registg practitioner

52. In those circumstances, the obligations under Code Ite
entering, renewing or extending the contract (or othe,
use of the disqualified entity to provide tax agent servi
practitioner.

53. The scenarios in Table 4 illustrate the opera onal provisions to the

itioners. These scenarios were equally

... then Sarah, to comply with
Code Item 15...
Before 1 January 2024 ‘ @eins employed e must ensure that Stuart
oy Sarah (under a ceases providing tax agent
contract that has services on her behalf from 1
not been renewed January 2025 onwards
or extended) to
provide tax agent e may apply to the TPB for

services on her approval to employ Stuart as
behalf as of a disqualified entity to provide
Stuart becomes a 1 January 2025 tax agent services on her
disqualified entity after behalf at any time after Stuart
1 January 2024 and becomes a disqualified entity,
notifies Sarah of this and
immediately.

%3 Subsection 9(3) in Schedule 3 to the Treasury Laws Amendment (2023 Measures No. 1) Act 2023.
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Scenarios

If Stuart...

... then Sarah, to comply with
Code Item 15...

had his contract
with Sarah

extend
1 Janalary 4,

provide

behalf when
comes a
squalified entity.

o if TPB approval is not given,

Sarah will need to consider
her options to ensure Stuart
ceases providing tax agent
services on her behalf by 1
January 2025, having regard
to her obligations under
employment law and contract

to ensure Stuart
ceases providing tax agent
services on her behalf, once
she is notified that he is a
disqualified entity, having
regard to her obligations
under employment law and
contract law, and

may apply to the TPB for
approval to employ Stuart as
a disqualified entity to provide
tax agent services on her
behalf. Refer to Case studies
— Examples 6 and 7 for an
illustration.

has his current
contract (entered
into prior to 1
January 2024) with
Sarah expiring
after he notifies
Sarahthatheis a
disqualified entity,
and wishes to have
this contract

must not renew or agree to
extend Stuart’s contract, to
provide tax agent services on
her behalf, unless she has
obtained TPB approval to
employ Stuart to provide
those services as a
disqualified entity, and

tpb.gov.au
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... then Sarah, to comply with

Scenarios No. | If Stuart...
Code Item 15...
renewed or e should seek independent
extended legal advice on her

obligations under contract
law and employment law.

After 1 January 2024, e is employed by o will need to consider her
Sarah (a registered tax Sarah to provide options to ensure Stuart
practitioner) enters into tax agent services ceases providing tax agent
a contract to employ on her behalf when

Stuart to provide tax he becomes a

agent services on her disqualified entity.

behalf.

Stuart becomes a

disqualified entity after 4

1 January 2024 and .

notifies Sarah of this approval to employ Stuart as

immediately. a disqualified entity to provide
tax agent services on her
behalf. Refer to Case studies
— Examples 6 and 7 for an
illustration.

ng tgglcomply with Code item 15

Consequences for

54. If a registered ta @ er employs or uses the services of a disqualified entity to provide
tax agent services @@t benalr without the TPB’s approval, the TPB will find that the
registered tax practitiS@gg has breached the Code and may impose sanctions for that
breach.

D

55. Ultimately, whether a registered tax practitioner has complied with their obligations under
Code ltem 15 is a question of fact. This means that each situation will need to be considered
on a case-by-case basis having regard to the particular facts and circumstances of that
case.

56. As noted at paragraph 33, registered tax practitioners will need to use their professional
judgment in determining what steps and actions are reasonable to ensure they comply with
Code item 15. These may include considering other legal obligations and seeking
independent legal advice, or guidance from workplace law regulators. Registered tax
practitioners may also seek the TPB'’s approval for a disqualified entity to continue providing
tax agent services on their behalf.
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57. In some circumstances it may not be reasonable for an entity to immediately cease providing
tax agent services on behalf of a registered tax practitioner. For example, where an existing
employee becomes a disqualified entity, there may be circumstances where the tax
practitioner cannot immediately reassign the employee to duties unrelated to tax agent
services and will require time to consider their options to comply (i.e. termination of
employment, or changes to the services they provide), whilst seeking TPB approval for the
entity to continue providing tax agent services on their behalf.

58. The TPB will consider the object of the TASA and the Code in determining whether a
registered tax practitioner has complied with their obligations under Code item 15.5*In
circumstances where it is not reasonable for an entity to immediately cease providing tax

tax practitioner will take reasonable steps and actions to ensure
provided in accordance with appropriate standards of profesgi

59. These steps and actions may include (but are not limite
¢ limiting the scope, type or amount of tax agent s@qvi
entity on their behalf, and

¢ increasing the level of supervision and gon tax agent services provided by
the disqualified entity.

60. However, the TPB still expects registered t itiO®ers to commence taking what
reasonable steps and actions are re compliance with Code item 15.
Reqistered tax practitioners s ecords of what steps and actions have been

provides tax agent service with appropriate standards of professional and
ethical conduct.

61. In considering wh

62. Conduct that s to a breach of Code item 15 could also impact on a registered tax
practitioner me&ling the fit and proper person requirement® and other Code items, such as
Code item 1, whi€h relates to honesty and integrity, and Code item 7 which relates to
ensuring tax agent services provided on a registered tax practitioner’s behalf are provided

competently.

% The object of the TASA, as provided by subsection 2-5(1) of the TASA, is to “support public trust and confidence in the integrity of
the tax profession and of the tax system by ensuring that tax agent services are provided to the community in accordance with
appropriate standards of professional and ethical conduct”.

°5 For more information about the fit and proper requirement, see TPB Explanatory Paper TPB(EP) 02/2010 Fit and proper person.
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63. If a registered tax practitioner breaches the Code, the TPB may impose one or more of the
following sanctions:*®
e a written caution
e an order requiring the tax practitioner to do something specified in the order
e suspension of the tax practitioner’s registration
¢ termination of the tax practitioner’s registration

¢ a period within which a terminated tax practitioner may not re-apply for registration.

Case studies

©4. These case studies provide general guidance only. In all cas ill need to be

given to the specific facts and circumstances.

65. Note that these case studies are based on scenariosdkhe

titl r fails to make reasonable
to provide tax agent
er’'s behalf

Example 1 — Registered tax pr
enquiries about an entity that th
services on the registered

Reqistered tax practitioner Br to employ Chelsea to provide tax agent services
on his behalf and under his ision, an offers Chelsea a role within his practice.
Brendan asks Chelsea to ¢ is not a disqualified entity, but Chelsea advises
that she is not sure. Brgnda er discussions with Chelsea regarding this question

and employs her wi§o

Brendan also doS@ot g proof of identity check or search the TPB Public Register
to check if Chelsea’S@@&me appears as a terminated or previously sanctioned tax
practition

Chelseais a
© months prio

ifiedentity as her registration as a tax agent was terminated by the TPB
being employed by Brendan.

Brendan has not Thade reasonable enquiries prior to employing Chelsea and has not
received TPB approval for Chelsea’s employment.

Brendan is in breach of Code Item 15. Brendan may also be liable for civil penalties for
contravening section 50-25 of the TASA, which prohibits registered tax practitioners from
employing or using the services of deregistered entities within 12 months of termination of
their registration.

% Subsection 60-125(2) of the TASA.
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In addition, Chelsea may be liable for civil penalties for failing to notify Brendan that she is a
disqualified entity before commencing employment to provide tax agent services on
Brendan'’s behalf.

Example 2 — Registered tax practitioner makes reasonable enquiries
about an entity who fails to notify the registered tax practitioner that
they are disqualified

Trent, a registered tax practitioner, seeks to use Winnie’s services as a contractor to provide
tax agent services on his behalf.

Trent undertakes proof-of-identity enquiries in respect of Winnie. Trg padvises Winnie

(or becomes) a disqualified entity.

Trent has undertaken reasonable enquiries a et the S minimum requirements, as
outlined in Table 2 (at paragraph 32) of forrmgiion Sheet.

During the period of his contract wigh Winnj learns that Winnie was convicted of a

Example egistered tax practitioner receives approval from the
TPB to empRy a disqualified entity to provide tax agent services on
the registere®tax practitioner’s behalf

Betty, who is a registered tax practitioner, wants to employ Brian to provide tax agent

services on her behalf. Brian is not a registered tax practitioner or a qualified tax relevant
provider.

Brian notifies Betty that he is a disqualified entity. Betty advises Brian that she cannot employ
him to provide tax agent services on her behalf until she has received approval from the TPB
to do so.
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With Brian’s written consent, Betty makes an application to the TPB in the approved form for
Brian to provide tax agent services on her behalf by assisting her in her practice. In her
application, Betty explains (with supporting documentation):

¢ the reason why Brian is a disqualified entity and the circumstances relating to Brian’s
bankruptcy

¢ the proposed role/s that Brian would be performing for Betty in providing the tax agent
services

¢ the reasons why Brian being a disqualified entity are not relevant tg his ability to

conduct, and

e any other additional facts she considers relevant to t
request for approval.

proposed role/s that Brian would be performin

Brian commences providing tax agent sepvic
approval is received.

Betty’s alf as her employee after TPB

Betty has met her obligations and d Code Item 15.

titioner contracts with a labour hire
entity to provide tax agent services

Sebastian will 88y Head Pty Ltd a fee for providing the employees and will use the
employees to pr@®ide tax agent services for some of his clients.

Head Pty Ltd on-hires two employees, Mark and Nancy, to provide tax agent services on
Sebastian’s behalf. Mark and Nancy are not registered tax practitioners. Head Pty Ltd is
responsible for remunerating Mark and Nancy and will invoice in the name of the company
for the services they provide.

To meet his obligations under Code item 7, Sebastian is required to provide adequate
supervision and control over the services provided by Mark and Nancy on his behalf.
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Sebastian is also required to ensure that he has TPB approval to use any disqualified entities
in providing tax agent services on his behalf. In this scenario, Sebastian is using two entities:
Mark and Nancy.

Prior to commencing the contract with Head Pty Ltd, Sebastian requests that Head Pty Ltd
completes a Disqualifying events declaration and consent form. In the form, Head Pty Ltd
notes that Mark and Nancy are employed and will provide tax agent services on Sebastian’s
behalf. Mark and Nancy also complete separate ‘Disqualifying events declaration and
consent forms’. Nancy declares that she is a disqualified entity.

Sebastian makes an application to the TPB for approval to use Nancy, as an employee of
Head Pty Ltd, to provide tax agent services on his behalf. In the application, Sebastian
provides further details on the limited services Nancy will be providi A level of
supervision and control.

The TPB approves the application for Sebastian to use Nan
to provide the tax agent service on his behalf. Sebastian
contractual arrangement, and both Mark and Nancy co
for Sebastian’s use in preparing his client’s tax return

ase Head Pty Ltd,
ommence their
g tax agent services

Example 5 — Registered tax practiti any uses employees and
contractors in the provision of va S pro ional services

Uni Pty Ltd is a registered tax practitioner
services, including some tax agentgervice

an t provides a variety of professional
her'unrelated services, including audit and
ployees and contractors to provide

he sole director of Uni Pty Ltd. Tania is aware of
ms 15 and 16 and is looking to take steps to
or using any disqualified entities in providing tax

loyed to prepare income tax returns for clients, which she does under
supervision from Tania.

Michaelia’s duties are considered peripheral in nature and are not related to tax agent
services. Michaelia is not providing tax agent services on behalf of Uni Pty Ltd and therefore
Uni Pty Ltd is not required to ensure that Michaelia is not a disqualified entity.

Narelle is providing tax agent services on behalf of Uni Pty Ltd. Uni Pty Ltd is required to take
reasonable steps and make reasonable enquiries to ensure that Narelle does not provide
these services as a disqualified entity without approval.
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Uni Pty Ltd also has a contract with Edge Pty Ltd to provide specialised tax agent services to
Uni Pty Ltd relating to the calculation of research and development (R&D) tax offsets. Edge
Pty Ltd is a registered tax practitioner company with a sole director, Graham, who is also a
registered tax practitioner.

Uni Pty Ltd is not required to ensure that either Edge Pty Ltd or Graham are not disqualified
entities, as both the company and the individual are registered tax practitioners. Registered
tax practitioners are excluded from the definition of a disqualified entity.

employee
Qwlisqualified

Example 6 — Registered tax practitioner is notified t
providing tax agent services on their behalf has Iy
entity

Xavier notifies the tax practitioner that he has
Code item 15, the tax practitioner directs X
BAS, and instead perform other work forg

doesn'’t include tax agent services.

approval for Xavier to provide tax
agent services on their behalf as a . considering the facts and
circumstances, the TPB decid e the application and notifies the tax practitioner
of its decision.

The tax practitioner directs i n to preparing income tax returns and BAS for the
tax practitioner’s clie [ ent with the information provided by the tax

Example egistered tax practitioner is notified that a contractor
they use to Ygovide tax agent services on their behalf has become a
disqualified entity

A registered tax practitioner currently uses the contractor Yolanda to prepare Research and
development (R&D) schedules for some of the tax practitioner’s clients, which are then
reviewed and lodged by the tax practitioner with the client’s income tax returns. Yolanda is
not a registered tax practitioner.

Yolanda applies for registration with the TPB as a tax practitioner but is rejected on the
grounds that she is not a fit and proper person. Yolanda immediately notifies the tax
practitioner of this rejection.
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To comply with Code item 15, the tax practitioner ceases using Yolanda to prepare R&D
schedules for their clients. The tax practitioner makes an application to the TPB for approval
for Yolanda to provide tax agent services on their behalf under the contract.

After considering the facts and circumstances, the TPB decides to reject the application and
notifies the tax practitioner of its decision. The tax practitioner considers the terms of their
contract with Yolanda and seeks independent legal advice before terminating the contract
with Yolanda.

N
S
v
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