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Agents conducting business in the capacity of
trustee of a trust: registration considerations

Application of the Tax Agent Services legislation to trusts

1. Businesses are sometimes conducted through a trust structure. This occurs when one or
more trustees are appointed to hold and deal with trust property (in this case, the business)
for the benefit of others. Trustees will commonly be individuals or companies.

2. Under the Tax Agent Services Act 2009 (TASA), there is flexibility for
agent business to be conducted through a trust structure. In these
registered individual or company needs to be a trustee of the tru

agent or BAS
ces, a

of a trust in the
ilarly, the TASA
ay as it appliesto a

3. The TASA applies to an individual registered in his or her ¢
same way as it applies to an individual registered in his or,

company registered in its own right.?
4. Individual and company trustees can be registe e TASA, however a trust cannot

be registered as such, and tax agent serviceg(inCc
advice services) can only be provided for a fe other rewafd on behalf of the trust by one

5. Where there are multiple tru
services for a fee or other re
seeking registration mugt be

y those trustees that are providing tax agent
f of the trust are required to register. Any trustee
idual or a company.

stee for the trust. To gain registration, the trustee must meet the eligibility

requirements ap@licable to companies as set out in the TASA.*

' See paragraph 70-15(a) of the Tax Agent Services Act 2000.
2 See paragraph 70-15(b) of the Tax Agent Services Act 2009.
3 See subsection 20-5(1) of the Tax Agent Services Act 2000.
4 See subsection 20-5(3) of the Tax Agent Services Act 2009.
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8. If there are multiple trustees of a trust jointly providing tax agent services for a fee or other
reward, each trustee providing services must make an application for registration as an
individual or a company (as the case may be) in its capacity as trustee for the trust. To gain
registration, the entities must meet the eligibility requirements applicable to individuals or
companies (as the case may be) as set out in the TASA.® For further information, see below
under the heading ‘Trusts in partnership’.

9. It will be the responsibility of the registered trustee to ensure that tax agent services are
provided to a competent standard and that the Code of Professional Conduct (Code) in the
TASA is complied with.

10. For further information on the eligibility requirements for registration as an individual and
company refer to Registration and renewal.

Example 1

The James Family Trust wishes to carry on business a ent. The James

Family Trust has one trustee, being John James.
For the trust to gain registration, John James in his ca tee of the trust must
complete an application for registration as an4iigli

Example 2

s to carry on business as a registered BAS agent.
rustee, which is Rex Bookkeeping Pty Ltd.

The Rex Bookkeeping Family Trust
The Rex Bookkeeping Fami

s trustee of the trust will need to complete an

Rex Bookkeeping Pty Ltd i
' BAS agent.

application for regist

5 See subsection 20-5(2) of the Tax Agent Services Act 2009.
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Example 3

The Smith Financial Trust wishes to carry on business as a tax agent to provide tax
(financial) advice services. The Smith Financial Trust has six trustees, with only two
trustees, Loretta Smith and Financial Guru Pty Ltd, intending to provide tax (financial)
advice services on behalf of the Smith Financial Trust.

Loretta Smith is not a financial adviser and therefore not registered as a qualified tax
relevant provider (QTRP) with the Australian Securities and Investments Commission
(ASIC) to provide tax (financial) advice services. Loretta in her capacity as trustee for the
Smith Financial Trust, will need to complete an application for regisiatimsas an individual
tax agent to provide tax (financial) advice services.

Financial Guru Pty Ltd, in its capacity as trustee for the Smi
complete an application for registration as a company ta gtnat all

individuals providing tax (financial) advice services on i e eitheFregistered as tax
agents or QTRPs.

The four trustees that do not intend to provide tax (fina services will not need to

be registered.

jal) a

Trusts in partnership

prise (SUch as a tax agent or BAS agent

he partnership is between the trustees on behalf
ers, for the purposes of tax agent or BAS
porate trustees of the trusts.

11. Two or more trusts can commence a
business) together and form a

12.

e aco ndividuals, companies and/or trustees.

13. For further inforn@tion on the eligibility requirements for registration as a partnership refer to:

e Reqistering as a company or partnership tax agent

e Registering as a company or partnership BAS agent

6 Trustees of the same trust can only be registered as individuals or companies; however trustees of different trusts may register as a
partnership if they intend to provide tax agent services (including BAS services and tax (financial) advice services) jointly as an
enterprise.
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Circumstances where trustees are not required to register

14. Generally, a trustee of a trust will be required to register if it intends to provide tax agent
services (including BAS services and tax (financial) advice services) for a fee or other reward
on behalf of the trust.

15. However, certain services are specifically exempt from being a tax agent service. This means
that the relevant entity is not required to register to provide these exempt services.

16. Services that are exempt from being a tax agent service and do not require the entity to be
registered to provide them include, but are not limited to:

a service provided by a trustee of a trust (or a related enti
the trust in relation to the trust’

8 trustee) to

a service provided by a trustee of a trust (or a related €
wholly owned or controlled entity of the trust in re

btee) to a

a service provided as a legal service in the co g for trust or
deceased estate as trustee or legal persongl r

N
S
v

" See section 26(1)(d) of the Tax Agent Services Regulations 2022.
8 See section 26(1)(e) of the Tax Agent Services Regulations 2022.
% See subsections 50-5(3) and (4) of the Tax Agent Services Act 2009.
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